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TITLE 28 

COMMERCIAL TRANSACTIONS 



CHAPTER. 

1. Uniform Commercial Code — General Pro- 

visions, §§ 28-1-101 — 28-1-310. 

2. Uniform Commercial Code — Sales, §§ 28- 

2-103, 28-2-104, 28-2-202, 28-2-208, 28- 
2-310, 28-2-323, 28-2-401, 28-2-403, 28- 
2-503, 28-2-505, 28-2-506, 28-2-509, 28- 
2-605, 28-2-705. 

3. Uniform Commercial Code — Negotiable 

Instruments, §§ 28-3-103, 28-3-104, 28- 
3-416, 28-3-417. 

4. Uniform Commercial Code — Bank Deposits 

and Collections, §§ 28-4-104, 28-4-207, 
28-4-208, 28-4-210, 28-4-605, 28-4-606, 
28-4-612. 

5. Uniform Commercial Code — Letters of 

Credit, § 28-5-103. 
7. Documents of Title, §§ 28-7-101 — 28-7- 
704. 



chapter. 

8. Investment Securities, § 28-8-103. 

9. Secured Transactions, §§ 28-9-102, 28-9- 

105, 28-9-109, 28-9-203, 28-9-207, 28- 
9-208, 28-9-301, 28-9-304, 28-9-307, 28- 
9-309, 28-9-310, 28-9-311 — 28-9-314, 
28-9-316, 28-9-317, 28-9-326, 28-9-338, 
28-9-406, 28-9-408, 28-9-502, 28-9-503, 
28-9-507, 28-9-515 — 28-9-516A, 28-9- 
518, 28-9-519, 28-9-521, 28-9-601, 28- 
9-607, 28-9-626, 28-9-705, 28-9-707, 28- 
9-801 — 28-9-809. 

10. Uniform Commercial Code — Effeoitve 

Date and Repealer, § 28-10-104. 
12. Uniform Commercial Code — Leases, 
§§ 28-12-103, 28-12-207, 28-12-307, 
28-12-501, 28-12-514, 28-12-518, 28- 
12-519, 28-12-526 — 28-12-528. 



CHAPTER 1 

UNIFORM COMMERCIAL CODE — GENERAL PROVISIONS 



Part 1. General Provisions 

section. 

28-1-101. Short titles. 

28-1-102. Scope of chapter. 

28-1-103. Construction of uniform commer- 
cial code to promote its pur- 
poses and policies — Applica- 
bility of supplemental 
principles of law. 

28-1-104. Construction against implied re- 
peal. 

28-1-105. Severability. 

28-1-106. Use of singular and plural — Gen- 
der. 

28-1-107. Section captions. 

28-1-108. Relation to electronic signatures in 
global and national commerce 
act. 

Part 2. General Definitions and Principles of 
Interpretation 

28-1-201. General definitions. 
28-1-202. Notice — Knowledge. 
28-1-203. Lease distinguished from security 
interest. 



SECTION. 

28-1-204. Value. 

28-1-205. Reasonable time — Seasonable- 

ness. 
28-1-206. Presumptions. 

Part 3. Territorial Applicability and General 
Rules 

28-1-301. Territorial application of the uni- 
form commercial code — Par- 
ties' power to choose applica- 
ble law. 

28-1-302. Variation by agreement. 

28-1-303. Course of performance, course of 
dealing, and usage of trade. 

28-1-304. Obligation of good faith. 

28-1-305. Remedies to be liberally adminis- 
tered. 

28-1-306. Waiver or renunciation of claim or 
right after breach. 

28-1-307. Prima facie evidence by third party 
documents. 

28-1-308. Performance or acceptance under 
reservation of rights. 

28-1-309. Option to accelerate at will. 

28-1-310. Subordinated obligations. 



Part 1. General Provisions 



28-1-101. Short titles. — (a) This title shall be known and may be cited 
as the Uniform Commercial Code. 
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(b) This chapter may be cited as "Uniform Commercial Code — General 
Provisions." 

History. 

1967, ch. 161, § 1-101, p. 351; am. 2004, ch. 
43, § 2, p. 136. 

OFFICIAL COMMENT 

Source: Former Section 1-101. 1. Each other article of the Uniform Corn- 
Changes from former law: Subsection (b) mercial Code (except Articles 10 and 11) may 
is new. It is added in order to make the also be cited by its own short title. See Sec- 
structure of Article 1 parallel with that of the tions 2-101, 2A-101, 3-101, 4-101, 4A-101, 
other articles of the Uniform Commercial 5-101, 6-101, 7-101, 8-101, and 9-101. 
Code. 

28-1-102. Scope of chapter. — This chapter applies to a transaction to 
the extent that it is governed by another chapter of the uniform commercial 
code. 

History. 102, which comprised S.L. 1967, ch. 161, 

I.C. § 28-1-102, as added by 2004, ch. 43, § 1-102, was amended and redesignated as 

§ 3, p. 136. § 28-1-103 in 2004. 
Compiler's Notes. Former section 28-1- 

OFFICIAL COMMENT 

Source: New. always been the case — the rules in Article 1 

1. This section is intended to resolve con- apply to transactions to the extent that those 

fusion that has occasionally arisen as to the transactions are governed by one of the other 

applicability of the substantive rules in this articles of the Uniform Commercial Code. See 

article. This section makes clear what has also Comment 1 to Section 1-301. 

28-1-103. Construction of uniform commercial code to promote 
its purposes and policies — Applicability of supplemental principles 
of law. — (a) The uniform commercial code shall be liberally construed and 
applied to promote its underlying purposes and policies, which are: 

(1) To simplify, clarify, and modernize the law governing commercial 
transactions; 

(2) To permit the continued expansion of commercial practices through 
custom, usage, and agreement of the parties; and 

(3) To make uniform the law among the various jurisdictions. 

(b) Unless displaced by the particular provisions of the uniform commer- 
cial code, the principles of law and equity, including the law merchant and 
the law relative to capacity to contract, principal and agent, estoppel, fraud, 
misrepresentation, duress, coercion, mistake, bankruptcy, and other vali- 
dating or invalidating cause supplement its provisions. 

History. ch. 161, § 1-103, p. 351, was repealed by S.L. 

1967, ch. 161, § 1-102; am. and redesig. 2004, ch. 43, § 4. The contents of former 

2004, ch. 43, § 5, p. 136. § 28-1-103 can now be found in subsection (b) 

Compiler's Notes. This section was for- of this section, 

merly codified as § 28-1-102. Cited in: Jen-Rath Co. v. KIT Mfg. Co., 137 

Former § 28-1-103, which comprised 1967, Idaho 330, 48 P.3d 659 (2002). 
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28-1-103 



Application. 

Common law mistake doctrine was not in- 
consistent with § 28-12-202 and could be ap- 



plied to transactions governed by the statute. 
Posey v. Ford Motor Credit Co., 141 Idaho 
477, 111 P.3d 162 (Ct. App. 2005). 



OFFICIAL COMMENT 



Source: Former Section 1-102 (l)-(2); For- 
mer Section 1-103. 

Changes from former law: This section is 
derived from subsections (1) and (2) of former 
Section 1-102 and from former Section 1-103. 
Subsection (a) of this section combines sub- 
sections (1) and (2) of former Section 1-102. 
Except for changing the form of reference to 
the Uniform Commercial Code and minor 
stylistic changes, its language is the same as 
subsections (1) and (2) of former Section 
1-102. Except for changing the form of refer- 
ence to the Uniform Commercial Code and 
minor stylistic changes, subsection (b) of this 
section is identical to former Section 1-103. 
The provisions have been combined in this 
section to reflect the interrelationship be- 
tween them. 

1. The Uniform Commercial Code is drawn 
to provide flexibility so that, since it is in- 
tended to be a semi-permanent and infre- 
quently-amended piece of legislation, it will 
provide its own machinery for expansion of 
commercial practices. It is intended to make 
it possible for the law embodied in the Uni- 
form Commercial Code to be applied by the 
courts in the light of unforeseen and new 
circumstances and practices. The proper con- 
struction of the Uniform Commercial Code 
requires, of course, that its interpretation and 
application be limited to its reason. 

Even prior to the enactment of the Uniform 
Commercial Code, courts were careful to keep 
broad acts from being hampered in their ef- 
fects by later acts of limited scope. See Pacific 
Wool Growers v. Draper & Co., 158 Or. 1, 73 
P.2d 1391 (1937), and compare Section 1-104. 
The courts have often recognized that the 
policies embodied in an act are applicable in 
reason to subject-matter that was not ex- 
pressly included in the language of the act, 
Commercial Nat. Bank of New Orleans v. 
Canal-Louisiana Bank & Trust Co., 239 U.S. 
520, 36 S. Ct. 194, 60 L. Ed. 417 (1916) (bona 
fide purchase policy of Uniform Warehouse 
Receipts Act extended to case not covered but 
of equivalent nature), and did the same where 
reason and policy so required, even where the 
subject-matter had been intentionally ex- 
cluded from the act in general. Agar u. Orda, 
264 N.Y. 248, 190 N.E. 479 (1934) (Uniform 
Sales Act change in seller's remedies applied 
to contract for sale of choses in action even 
though the general coverage of that Act was 
intentionally limited to goods "other than 
things in action.") They implemented a stat- 
utory policy with liberal and useful remedies 



not provided in the statutory text. They dis- 
regarded a statutory limitation of remedy 
where the reason of the limitation did not 
apply. Fiterman v. J. N. Johnson & Co., 156 
Minn. 201, 194 N.W. 399 (1923) (requirement 
of return of the goods as a condition to rescis- 
sion for breach of warranty; also, partial re- 
scission allowed). Nothing in the Uniform 
Commercial Code stands in the way of the 
continuance of such action by the courts. 

The Uniform Commercial Code should be 
construed in accordance with its underlying 
purposes and policies. The text of each section 
should be read in the light of the purpose and 
policy of the rule or principle in question, as 
also of the Uniform Commercial Code as a 
whole, and the application of the language 
should be construed narrowly or broadly, as 
the case may be, in conformity with the pur- 
poses and policies involved. 

2. Applicability of supplemental princi- 
ples of law. Subsection (b) states the basic 
relationship of the Uniform Commercial Code 
to supplemental bodies of law. The Uniform 
Commercial Code was drafted against the 
backdrop of existing bodies of law, including 
the common law and equity, and relies on 
those bodies of law to supplement its provi- 
sions in many important ways. At the same 
time, the Uniform Commercial Code is the 
primary source of commercial law rules in 
areas that it governs, and its rules represent 
choices made by its drafters and the enacting 
legislatures about the appropriate policies to 
be furthered in the transactions it covers. 
Therefore, while principles of common law 
and equity may supplement provisions of the 
Uniform Commercial Code, they may not be 
used to supplant its provisions, or the pur- 
poses and policies those provisions reflect, 
unless a specific provision of the Uniform 
Commercial Code provides otherwise. In the 
absence of such a provision, the Uniform 
Commercial Code preempts principles of com- 
mon law and equity that are inconsistent with 
either its provisions or its purposes and poli- 
cies. 

The language of subsection (b) is intended 
to reflect both the concept of supplementation 
and the concept of preemption. Some courts, 
however, had difficulty in applying the iden- 
tical language of former Section 1-103 to 
determine when other law appropriately may 
be applied to supplement the Uniform Com- 
mercial Code, and when that law has been 
displaced by the Code. Some decisions applied 
other law in situations in which that applica- 



28-1-104 



COMMERCIAL TRANSACTIONS 



tion, while not inconsistent with the text of 
any particular provision of the Uniform Com- 
mercial Code, clearly was inconsistent with 
the underlying purposes and policies reflected 
in the relevant provisions of the Code. See, 
e.g., Sheerbonnet, Ltd. v. American Express 
Bank, Ltd., 951 F. Supp. 403 (S.D.N.Y. 1995). 
In part, this difficulty arose from Comment 1 
to former Section 1-103, which stated that 
"this section indicates the continued applica- 
bility to commercial contracts of all supple- 
mental bodies of law except insofar as they 
are explicitly displaced by this Act." The "ex- 
plicitly displaced" language of that Comment 
did not accurately reflect the proper scope of 
Uniform Commercial Code preemption, which 
extends to displacement of other law that is 
inconsistent with the purposes and policies of 
the Uniform Commercial Code, as well as 
with its text. 

3. Application of subsection (b) to stat- 
utes. The primary focus of Section 1-103 is on 
the relationship between the Uniform Com- 
mercial Code and principles of common law 
and equity as developed by the courts. State 
law, however, increasingly is statutory. Not 
only are there a growing number of state 
statutes addressing specific issues that come 
within the scope of the Uniform Commercial 
Code, but in some States many general prin- 
ciples of common law and equity have been 
codified. When the other law relating to a 
matter within the scope of the Uniform Com- 
mercial Code is a statute, the principles of 
subsection (b) remain relevant to the court's 
analysis of the relationship between that stat- 
ute and the Uniform Commercial Code, but 
other principles of statutory interpretation 
that specifically address the interrelationship 
between statutes will be relevant as well. In 



some situations, the principles of subsection 
(b) still will be determinative. For example, 
the mere fact that an equitable principle is 
stated in statutory form rather than in judi- 
cial decisions should not change the court's 
analysis of whether the principle can be used 
to supplement the Uniform Commercial Code 
— under subsection (b), equitable principles 
may supplement provisions of the Uniform 
Commercial Code only if they are consistent 
with the purposes and policies of the Uniform 
Commercial Code as well as its text. In other 
situations, however, other interpretive princi- 
ples addressing the interrelationship between 
statutes may lead the court to conclude that 
the other statute is controlling, even though it 
conflicts with the Uniform Commercial Code. 
This, for example, would be the result in a 
situation where the other statute was specif- 
ically intended to provide additional protec- 
tion to a class of individuals engaging in 
transactions covered by the Uniform Com- 
mercial Code. 

4. Listing not exclusive. The list of 
sources of supplemental law in subsection (b) 
is intended to be merely illustrative of the 
other law that may supplement the Uniform 
Commercial Code, and is not exclusive. No 
listing could be exhaustive. Further, the fact 
that a particular section of the Uniform Com- 
mercial Code makes express reference to 
other law is not intended to suggest the nega- 
tion of the general application of the princi- 
ples of subsection (b). Note also that the word 
"bankruptcy" in subsection (b), continuing the 
use of that word from former Section 1-103, 
should be understood not as a specific refer- 
ence to federal bankruptcy law but, rather as 
a reference to general principles of insolvency, 
whether under federal or state law. 



28-1-104. Construction against implied repeal. — The uniform 
commercial code being a general act intended as a unified coverage of its 
subject matter, no part of it shall be deemed to be impliedly repealed by 
subsequent legislation if such construction can reasonably be avoided. 



History. 

1967, ch. 161, 
43, § 6, p. 136. 



1-104, p. 351; am. 2004, ch. 



OFFICIAL COMMENT 



Source: Former Section 1-104. 

Changes from former law: Except for 
changing the form of reference to the Uniform 
Commercial Code, this section is identical to 
former Section 1-104. 

1. This section embodies the policy that an 
act that bears evidence of carefully considered 
permanent regulative intention should not 



lightly be regarded as impliedly repealed by 
subsequent legislation. The Uniform Com- 
mercial Code, carefully integrated and in- 
tended as a uniform codification of permanent 
character covering an entire "field" of law, is 
to be regarded as particularly resistant to 
implied repeal. 
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28-1-105. Severability. — If any provision or clause of the uniform 
commercial code or its application to any person or circumstance is held 
invalid, the invalidity shall not affect other provisions or applications of the 
uniform commercial code which can be given effect without the invalid 
provision or application, and to this end the provisions of the uniform 
commercial code are severable. 

History. Former § 28-1-105 has been recodified as 

1967, ch. 161, § 1-108, p. 351; am. and § 28-1-301. 
redesig. 2004, ch. 43, § 7, p. 136. 

Compiler's Notes. This section was for- 
merly codified as § 28-1-108. 

OFFICIAL COMMENT 

Source: Former Section 1-108. 1. This is the model severability section 

Changes from former law: Except for recommended by the National Conference of 

changing the form of reference to the Uniform Commissioners on Uniform State Laws for 

Commercial Code, this section is identical to inclusion in all acts of extensive scope, 
former Section 1-108. 

28-1-106. Use of singular and plural — Gender. — In the uniform 
commercial code, unless the statutory context otherwise requires: 

(1) Words in the singular number include the plural, and those in the 
plural include the singular; and 

(2) Words of any gender also refer to any other gender. 

History. Compiler's Notes. Former § 28-1-106 has 

I.C. § 28-1-106, as added by 2004, ch. 43, been recodified as § 28-1-305. 
§ 8, p. 136. 

OFFICIAL COMMENT 

Source: Former Section 1-102(5). See also of drafting style — singular words may be 

1 U.S.C. Section 1. applied in the plural, and plural words may 

Changes from former law: Other than be applied in the singular. Only when it is 

minor stylistic changes, this section is identi- clear from the statutory context that the use 

cal to former Section 1-102(5). of the singular or plural does not include the 

1. This section makes it clear that the use other is this rule inapplicable. See, e.g., Sec- 

of singular or plural in the text of the Uniform tion 9-322. 
Commercial Code is generally only a matter 

28-1-107. Section captions. — Section captions are part of the uniform 
commercial code. 

History. Compiler's Notes. Former § 28-1-107 has 

I.C. § 28-1-107, as added by 2004, ch. 43, been recodified as § 28-1-306. 
§ 9, p. 136. 

OFFICIAL COMMENT 

Source: Former Section 1-109. with respect to subsection headings appear- 

Changes from former law: None. ing in Article 9. See Comment 3 to Section 

1. Section captions are a part of the text of 9-101 ("subsection headings are not a part of 

the Uniform Commercial Code, and not mere the official text itself and have not been ap- 

surplusage. This is not the case, however, proved by the sponsors."). 
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28-1-108. Relation to electronic signatures in global and national 
commerce act. — This chapter modifies, limits, and supersedes the federal 
Electronic Signatures in Global and National Commerce Act, 15 U.S.C. 
section 7001 et seq., except that nothing in this chapter modifies, limits, or 
supersedes section 7001(c) of that act or authorizes electronic delivery of any 
of the notices described in section 7003(b) of that act. 

History. Section 12 of S.L. 2004, ch. 43 is compiled 

I.C. § 28-1-108, as added by 2004, ch. 43, as § 28-1-202. 
§ 10, p. 136. 

Compiler's Notes. Former § 28-1-108 has 
been recodified as § 28-1-105. 

OFFICIAL COMMENT 

Source: New. ogy or technical specification for performing 
1. The federal Electronic Signatures in the functions of creating, storing, generating, 
Global and National Commerce Act, 15 U.S.C. receiving, communicating, or authenticating 
Section 7001 et seq. , became effective in 2000. electronic records or electronic signatures; 
Section 102(a) of that Act provides that a and (hi) if enacted or adopted after the date of 
State statute may modify, limit, or supersede the enactment of that Act, makes specific 
the provisions of Section 101 of that Act with reference to that Act. Article 1 fulfills the first 
respect to state law if such statute, inter alia, two of those three criteria; this Section fulfills 
specifies the alternative procedures or re- the third criterion listed above, 
quirements for the use or acceptance (or both) 2. As stated in this section, however, Arti- 
of electronic records or electronic signatures cle 1 does not modify, limit, or supersede 
to establish the legal effect, validity, or en- Section 101(c) of the Electronic Signatures in 
forceability of contracts or other records, and Global and National Commerce Act (requiring 
(i) such alternative procedures or require- affirmative consent from a consumer to elec- 
ments are consistent with Titles I and II of tronic delivery of transactional disclosures 
that Act, (ii) such alternative procedures or that are required by state law to be in writ- 
requirements do not require, or accord ing); nor does it authorize electronic delivery 
greater legal status or effect to, the imple- of any of the notices described in Section 
mentation or application of a specific technol- 103(b) of that Act. 

Part 2. General Definitions and Principles of Interpretation 

28-1-201. General definitions. — (a) Unless the context otherwise 
requires, words or phrases denned in this section, or in the additional 
definitions contained in other chapters of the uniform commercial code that 
apply to particular chapters or parts thereof, have the meanings stated. 

(b) Subject to definitions contained in other articles of the uniform 
commercial code that apply to particular articles or parts thereof: 

(1) "Action," in the sense of a judicial proceeding, includes recoupment, 
counterclaim, set-off, suit in equity, and any other proceeding in which 
rights are determined. 

(2) "Aggrieved party" means a party entitled to pursue a remedy. 

(3) "Agreement," as distinguished from "contract," means the bargain of 
the parties in fact, as found in their language or inferred from other 
circumstances, including course of performance, course of dealing or 
usage of trade as provided in section 28-1-303, Idaho Code. 

(4) "Bank" means a person engaged in the business of banking and 
includes a savings bank, savings and loan association, credit union, and 
trust company. 

(5) "Bearer" means a person in control of a negotiable electronic docu- 
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ment of title or a person in possession of a negotiable instrument, 
negotiable tangible document of title, or certificated security that is 
payable to bearer or indorsed in blank. 

(6) "Bill of lading" means a document of title evidencing the receipt of 
goods for shipment issued by a person engaged in the business of directly 
or indirectly transporting or forwarding goods. The term does not include 
a warehouse receipt. 

(7) "Branch" includes a separately incorporated foreign branch of a bank. 

(8) "Burden of establishing" a fact means the burden of persuading the 
trier of fact that the existence of the fact is more probable than its 
nonexistence. 

(9) "Buyer in ordinary course of business" means a person that buys goods 
in good faith, without knowledge that the sale violates the rights of 
another person in the goods, and in the ordinary course from a person, 
other than a pawnbroker, in the business of selling goods of that kind. A 
person buys goods in the ordinary course if the sale to the person comports 
with the usual or customary practices in the kind of business in which the 
seller is engaged or with the seller's own usual or customary practices. A 
person that sells oil, gas or other minerals at the wellhead or minehead is 
a person in the business of selling goods of that kind. A buyer in ordinary 
course of business may buy for cash, by exchange of other property, or on 
secured or unsecured credit, and may acquire goods or documents of title 
under a preexisting contract for sale. Only a buyer that takes possession 
of the goods or has a right to recover the goods from the seller under 
chapter 2, title 28, Idaho Code, may be a buyer in ordinary course of 
business. "Buyer in ordinary course of business" does not include a person 
that acquires goods in a transfer in bulk or as security for or in total or 
partial satisfaction of a money debt. 

(10) "Conspicuous," with reference to a term, means so written, dis- 
played, or presented that a reasonable person against which it is to 
operate ought to have noticed it. Whether a term is "conspicuous" or not 
is a decision for the court. Conspicuous terms include the following: 

(A) A heading in capitals equal to or greater in size than the surround- 
ing text, or in contrasting type, font, or color to the surrounding text of 
the same or lesser size; and 

(B) Language in the body of a record or display in larger type than the 
surrounding text, or in contrasting type, font, or color to the surround- 
ing text of the same size, or set off from the surrounding text of the same 
size by symbols or other marks that call attention to the language. 

(11) "Consumer" means an individual who enters into a transaction 
primarily for personal, family, or household purposes. 

(12) "Contract," as distinguished from "agreement," means the total legal 
obligation that results from the parties' agreement as determined by the 
uniform commercial code as supplemented by any other applicable laws. 

(13) "Creditor" includes a general creditor, a secured creditor, a lien 
creditor, and any representative of creditors, including an assignee for the 
benefit of creditors, a trustee in bankruptcy, a receiver in equity, and an 
executor or administrator of an insolvent debtor's or assignor's estate. 
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(14) "Defendant" includes a person in the position of defendant in a 
counterclaim, cross-claim, or third-party claim. 

(15) "Delivery," with respect to an electronic document of title means 
voluntary transfer of control and with respect to an instrument, a tangible 
document of title, or chattel paper, means voluntary transfer of posses- 
sion. 

(16) "Document of title" means a record (i) that in the regular course of 
business or financing is treated as adequately evidencing that the person 
in possession or control of the record is entitled to receive, control, hold, 
and dispose of the record and the goods the record covers and (ii) that 
purports to be issued by or addressed to a bailee and to cover goods in the 
bailee's possession which are either identified or are fungible portions of 
an identified mass. The term includes a bill of lading, transport document, 
dock warrant, dock receipt, warehouse receipt, and order for delivery of 
goods. An electronic document of title means a document of title evidenced 
by a record consisting of information stored in an electronic medium. A 
tangible document of title means a document of title evidenced by a record 
consisting of information that is inscribed on a tangible medium. 

(17) "Fault" means a default, breach, or wrongful act or omission. 

(18) "Fungible goods" means: 

(A) Goods of which any unit, by nature or usage of trade, is the 
equivalent of any other like unit; or 

(B) Goods that by agreement are treated as equivalent. 

(19) "Genuine" means free of forgery or counterfeiting. 

(20) "Good faith" means honesty in fact in the conduct or transaction 
concerned. 

(21) "Holder" means: 

(A) The person in possession of a negotiable instrument that is payable 
either to bearer or to an identified person that is the person in 
possession; 

(B) The person in possession of a negotiable tangible document of title 
if the goods are deliverable either to bearer or to the order of the person 
in possession; or 

(C) The person in control of a negotiable electronic document of title. 

(22) "Insolvency proceeding" includes an assignment for the benefit of 
creditors or other proceeding intended to liquidate or rehabilitate the 
estate of the person involved. 

(23) "Insolvent" means: 

(A) Having generally ceased to pay debts in the ordinary course of 
business other than as a result of bona fide dispute; 

(B) Being unable to pay debts as they become due; or 

(C) Being insolvent within the meaning of federal bankruptcy law. 

(24) "Money" means a medium of exchange currently authorized or 
adopted by a domestic or foreign government. The term includes a 
monetary unit of account established by an intergovernmental organiza- 
tion or by agreement between two (2) or more countries. 

(25) "Organization" means a person other than an individual. 

(26) "Party," as distinguished from "third party," means a person that has 
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engaged in a transaction or made an agreement subject to the uniform 
commercial code. 

(27) "Person" means an individual, corporation, business trust, estate, 
trust, partnership, limited liability company, association, joint venture, 
government, governmental subdivision, agency, or instrumentality, public 
corporation, or any other legal or commercial entity. 

(28) "Present value" means the amount as of a date certain of one (1) or 
more sums payable in the future, discounted to the date certain by use of 
either an interest rate specified by the parties if that rate is not manifestly 
unreasonable at the time the transaction is entered into or, if an interest 
rate is not so specified, a commercially reasonable rate that takes into 
account the facts and circumstances at the time the transaction is entered 
into. 

(29) "Purchase" means taking by sale, lease, discount, negotiation, mort- 
gage, pledge, lien, security interest, issue or reissue, gift, or any other 
voluntary transaction creating an interest in property. 

(30) "Purchaser" means a person that takes by purchase. 

(31) "Record" means information that is inscribed on a tangible medium 
or that is stored in an electronic or other medium and is retrievable in 
perceivable form. 

(32) "Remedy" means any remedial right to which an aggrieved party is 
entitled with or without resort to a tribunal. 

(33) "Representative" means a person empowered to act for another, 
including an agent, an officer of a corporation or association, and a 
trustee, executor, or administrator of an estate. 

(34) "Rights" includes remedy. 

(35) "Security interest" means an interest in personal property or fixtures 
which secures payment or performance of an obligation. "Security inter- 
est" includes any interest of a consignor and a buyer of accounts, chattel 
paper, a payment intangible, or a promissory note in a transaction that is 
subject to chapter 9, title 28, Idaho Code. "Security interest" does not 
include the special property interest of a buyer of goods on identification 
of those goods to a contract for sale under section 28-2-401, Idaho Code, 
but a buyer may also acquire a "security interest" by complying with 
chapter 9, title 28, Idaho Code. Except as otherwise provided in section 
28-2-505, Idaho Code, the right of a seller or lessor of goods under chapter 
2 or chapter 12, title 28, Idaho Code, to retain or acquire possession of the 
goods is not a "security interest," but a seller or lessor may also acquire a 
"security interest" by complying with chapter 9, title 28, Idaho Code. The 
retention or reservation of title by a seller of goods notwithstanding 
shipment or delivery to the buyer under section 28-2-401, Idaho Code, is 
limited in effect to a reservation of a "security interest." Whether a 
transaction in the form of a lease creates a "security interest" is deter- 
mined pursuant to section 28-1-203, Idaho Code. 

(36) "Send" in connection with a writing, record, or notice means: 

(A) To deposit in the mail or deliver for transmission by any other usual 
means of communication with postage or cost of transmission provided 
for and properly addressed and, in the case of an instrument, to an 
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address specified thereon or otherwise agreed, or if there be none to any 
address reasonable under the circumstances; or 

(B) In any other way to cause to be received any record or notice within 
the time it would have arrived if properly sent. 

(37) "Signed" includes using any symbol executed or adopted with present 
intention to adopt or accept a writing. 

(38) "State" means a state of the United States, the District of Columbia, 
Puerto Rico, the United States Virgin Islands, or any territory or insular 
possession subject to the jurisdiction of the United States. 

(39) "Surety" includes a guarantor or other secondary obligor. 

(40) "Term" means a portion of an agreement that relates to a particular 
matter. 

(41) "Unauthorized signature" means a signature made without actual, 
implied, or apparent authority. The term includes a forgery. 

(42) "Warehouse receipt" means a document of title issued by a person 
engaged in the business of storing goods for hire. 

(43) "Written" or "writing" includes printing, typewriting, or any other 
intentional reduction to tangible form. 



History. 

I.C., § 28-1-201, as added by 2004, ch. 309, 
§ 2, p. 867. 

Compiler's Notes. Former § 28-1-201, 
which comprised 1967, ch. 161, § 1-201, p. 
351; am. 1979, ch. 299, § 1, p. 781; am. 1984, 
ch. 88, § 1, p. 183; am. 1993, ch. 287, § 3, p. 
977; am. 1993, ch. 288, § 48, p. 1019; am. 
2001, ch. 208, § 4, p. 704; am. 2004, ch. 42, 
§ 3; am. 2004, ch. 43, § 11, was repealed by 
S.L. 2004, ch. 309 § 1. 



Organization. 

Bankruptcy court held that debtors' opera- 
tion of a dairy as a sole proprietorship did not 
fall within the definition of "organization" 
under this section. In re Wiersma, 283 Bankr. 
294 (Bankr. D. Idaho 2002), aff'd in part, 324 
Bankr. 92 (B.A.P. 9th Cir. 2005). 



OFFICIAL COMMENT 



Source: Former Section 1-201. 

Changes from former law: In order to 
make it clear that all definitions in the Uni- 
form Commercial Code (not just those appear- 
ing in Article 1, as stated in former Section 
1-201, but also those appearing in other Arti- 
cles) do not apply if the context otherwise 
requires, a new subsection (a) to that effect 
has been added, and the definitions now ap- 
pear in subsection (b). The reference in sub- 
section (a) to the "context" is intended to refer 
to the context in which the defined term is 
used in the Uniform Commercial Code. In 
other words, the definition applies whenever 
the defined term is used unless the context in 
which the defined term is used in the statute 
indicates that the term was not used in its 
defined sense. Consider, for example, Sections 
3- 103(a)(9) (defining "promise," in relevant 
part, as "a written undertaking to pay money 
signed by the person undertaking to pay") and 
3-303(a)(l) (indicating that an instrument is 
issued or transferred for value if "the instru- 
ment is issued or transferred for a promise of 



performance, to the extent that the promise 
has been performed." It is clear from the 
statutory context of the use of the word 
"promise" in Section 3-303(a)(l) that the term 
was not used in the sense of its definition in 
Section 3- 103(a)(9). Thus, the Section 
3- 103(a)(9) definition should not be used to 
give meaning to the word "promise" in Section 
3-303(a). 

Some definitions in former Section 1-201 
have been reformulated as substantive provi- 
sions and have been moved to other sections. 
See Sections 1-202 (explicating concepts of 
notice and knowledge formerly addressed in 
Sections l-201(25)-(27)), 1-204 (determining 
when a person gives value for rights, replac- 
ing the definition of "value" in former Section 
1-201(44)), and 1-206 (addressing the mean- 
ing of presumptions, replacing the definitions 
of "presumption" and "presumed" in former 
Section 1-201(31)). Similarly, the portion of 
the definition of "security interest" in former 
Section 1-201(37) which explained the differ- 
ence between a security interest and a lease 
has been relocated to Section 1-203. 
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Two definitions in former Section 1-201 
have been deleted. The definition of "honor" in 
former Section 1-201(21) has been moved to 
Section 2-103(1 )(b), inasmuch as the defini- 
tion only applies to the use of the word in 
Article 2. The definition of "telegram" in for- 
mer Section 1-201(41) has been deleted be- 
cause that word no longer appears in the 
definition of "conspicuous." 

Other than minor stylistic changes and 
renumbering, the remaining definitions in 
this section are as in former Article 1 except 
as noted below. 

1. "Action." Unchanged from former Sec- 
tion 1-201, which was derived from similar 
definitions in Section 191, Uniform Negotia- 
ble Instruments Law; Section 76, Uniform 
Sales Act; Section 58, Uniform Warehouse 
Receipts Act; Section 53, Uniform Bills of 
Lading Act. 

2. "Aggrieved party." Unchanged from for- 
mer Section 1-201. 

3. "Agreement." Derived from former Sec- 
tion 1-201. As used in the Uniform Commer- 
cial Code the word is intended to include full 
recognition of usage of trade, course of deal- 
ing, course of performance and the surround- 
ing circumstances as effective parts thereof, 
and of any agreement permitted under the 
provisions of the Uniform Commercial Code 
to displace a stated rule of law. Whether an 
agreement has legal consequences is deter- 
mined by applicable provisions of the Uniform 
Commercial Code and, to the extent provided 
in Section 1-103, by the law of contracts. 

4. "Bank." Derived from Section 4A-104. 

5. "Bearer." Unchanged, except in one re- 
spect, from former Section 1-201, which was 
derived from Section 191, Uniform Negotiable 
Instruments Law. The term bearer applies to 
negotiable documents of title and has been 
broadened to include a person in control of an 
electronic negotiable document of title. Con- 
trol of an electronic document of title is de- 
fined in Article 7 (Section 7-106). 

6. "Bill of Lading." Derived from former 
Section 1-201. The reference to, and definition 
of, an "airbill" has been deleted as no longer 
necessary. A bill of lading is one type of 
document of title as defined in subsection 
(16). This definition should be read in con- 
junction with the definition of carrier in Arti- 
cle 7 (Section 7-102). 

7. "Branch." Unchanged from former Sec- 
tion 1-201. 

8. "Burden of establishing a fact." Un- 
changed from former Section 1-201. 

9. "Buyer in ordinary course of business." 
Except for minor stylistic changes, identical 
to former Section 1-201 (as amended in con- 
junction with the 1999 revisions to Article 9). 
The major significance of the phrase lies in 
Section 2-403 and in the Article on Secured 
Transactions (Article 9). 



The first sentence of paragraph (9) makes 
clear that a buyer from a pawnbroker cannot 
be a buyer in ordinary course of business. The 
second sentence explains what it means to 
buy "in the ordinary course." The penultimate 
sentence prevents a buyer that does not have 
the right to possession as against the seller 
from being a buyer in ordinary course of 
business. Concerning when a buyer obtains 
possessory rights, see Sections 2-502 and 
2-716. However, the penultimate sentence is 
not intended to affect a buyer's status as a 
buyer in ordinary course of business in cases 
(such as a "drop shipment") involving delivery 
by the seller to a person buying from the 
buyer or a donee from the buyer. The require- 
ment relates to whether as against the seller 
the buyer or one taking through the buyer has 
possessory rights. 

10. "Conspicuous." Derived from former 
Section 1-201(10). This definition states the 
general standard that to be conspicuous a 
term ought to be noticed by a reasonable 
person. Whether a term is conspicuous is an 
issue for the court. Subparagraphs (A) and (B) 
set out several methods for making a term 
conspicuous. Requiring that a term be con- 
spicuous blends a notice function (the term 
ought to be noticed) and a planning function 
(giving guidance to the party relying on the 
term regarding how that result can be 
achieved). Although these paragraphs indi- 
cate some of the methods for making a term 
attention-calling, the test is whether atten- 
tion can reasonably be expected to be called to 
it. The statutory language should not be con- 
strued to permit a result that is inconsistent 
with that test. 

11. "Consumer." Derived from Section 
9-102(a)(25). 

12. "Contract." Except for minor stylistic 
changes, identical to former Section 1-201. 

13. "Creditor." Unchanged from former Sec- 
tion 1-201. 

14. "Defendant." Except for minor stylistic 
changes, identical to former Section 1-201, 
which was derived from Section 76, Uniform 
Sales Act. 

15. "Delivery." Derived from former Section 
1-201. The reference to certificated securities 
has been deleted in light of the more specific 
treatment of the matter in Section 8-301. The 
definition has been revised to accommodate 
electronic documents of title. Control of an 
electronic document of title is defined in Arti- 
cle 7 (Section 7-106). 

16. "Document of title." Derived from for- 
mer Section 1-201, which was derived from 
Section 76, Uniform Sales Act. This definition 
makes explicit that the obligation or designa- 
tion of a third party as "bailee" is essential to 
a document of title clearly rejects any such 
result as obtained in Hixson v. Ward, 254 111. 
App. 505 (1929), which treated a conditional 
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sales contract as a document of title. Also the 
definition is left open so that new types of 
documents may be included, including docu- 
ments which gain commercial recognition in 
the international arena. See UNCITRAL 
Draft Instrument on the Carriage of Goods By 
Sea. It is unforeseeable what documents may 
one day serve the essential purpose now filled 
by warehouse receipts and bills of lading. The 
definition is stated in terms of the function of 
the documents with the intention that any 
document which gains commercial recogni- 
tion as accomplishing the desired result shall 
be included within its scope. Fungible goods 
are adequately identified within the language 
of the definition by identification of the mass 
of which they are a part. 

Dock warrants were within the Sales Act 
definition of document of title apparently for 
the purpose of recognizing a valid tender by 
means of such paper. In current commercial 
practice a dock warrant or receipt is a kind of 
interim certificate issued by shipping compa- 
nies upon delivery of the goods at the dock, 
entitling a designated person to be issued a 
bill of lading. The receipt itself is invariably 
nonnegotiable in form although it may indi- 
cate that a negotiable bill is to be forthcoming. 
Such a document is not within the general 
compass of the definition, although trade us- 
age may in some cases entitle such paper to be 
treated as a document of title. If the dock 
receipt actually represents a storage obliga- 
tion undertaken by the shipping company, 
then it is a warehouse receipt within this 
section regardless of the name given to the 
instrument. 

The goods must be "described," but the 
description may be by marks or labels and 
may be qualified in such a way as to disclaim 
personal knowledge of the issuer regarding 
contents or condition. However, baggage and 
parcel checks and similar "tokens" of storage 
which identify stored goods only as those 
received in exchange for the token are not 
covered by this Article. The definition is broad 
enough to include an airway bill. 

A document of title may be either tangible 
or electronic. Tangible documents of title 
should be construed to mean traditional pa- 
per documents. Electronic documents of title 
are documents that are stored in an electronic 
medium instead of in tangible form. The con- 
cept of an electronic medium should be con- 
strued liberally to include electronic, digital, 
magnetic, optical, electromagnetic, or any 
other current or similar emerging technolo- 
gies. As to reissuing a document of title in an 
alternative medium, see Article 7, Section 
7-105. Control for electronic documents of 
title is defined in Article 7 (Section 7-106). 

17. "Fault." Derived from former Section 
1-201. "Default" has been added to the list of 
events constituting fault. 



18. "Fungible goods." Derived from former 
Section 1-201. References to securities have 
been deleted because Article 8 no longer uses 
the term "fungible" to describe securities. Ac- 
cordingly, this provision now defines the con- 
cept only in the context of goods. 

19. "Genuine." Unchanged from former Sec- 
tion 1-201. 

20. "Good faith." Former Section 1-201(19) 
defined "good faith" simply as honesty in fact; 
the definition contained no element of com- 
mercial reasonableness. Initially, that defini- 
tion applied throughout the Code with only 
one exception. Former Section 2-103(l)(b) 
provided that "in this Article . . . good faith in 
the case of a merchant means honesty in fact 
and the observance of reasonable commercial 
standards of fair dealing in the trade." This 
alternative definition was limited in applica- 
bility in three ways. First, it applied only to 
transactions within the scope of Article 2. 
Second, it applied only to merchants. Third, 
strictly construed it applied only to uses of the 
phrase "good faith" in Article 2; thus, so con- 
strued it would not define "good faith" for its 
most important use — the obligation of good 
faith imposed by former Section 1-203. 

Over time, however, amendments to the 
Uniform Commercial Code brought the Arti- 
cle 2 merchant concept of good faith (subjec- 
tive honesty and objective commercial reason- 
ableness) into other Articles. First, Article 2A 
explicitly incorporated the Article 2 standard. 
See Section 2A-103(7). Then, other Articles 
broadened the applicability of that standard 
by adopting it for all parties rather than just 
for merchants. See, e.g., Sections 3-103(a)(4), 
4A-105(a)(6), 8-102(a)(10), and 9-102(a)(43). 
All of these definitions are comprised of two 
elements — honesty in fact and the obser- 
vance of reasonable commercial standards of 
fair dealing. Only revised Article 5 defines 
"good faith" solely in terms of subjective hon- 
esty, and only Article 6 and Article 7 are 
without definitions of good faith. (It should be 
noted that, while revised Article 6 did not 
define good faith, Comment 2 to revised Sec- 
tion 6-102 states that "this Article adopts the 
definition of 'good faith' in Article 1 in all 
cases, even when the buyer is a merchant.") 
Given these developments, it is appropriate to 
move the broader definition of "good faith" to 
Article 1. Of course, this definition is subject 
to the applicability of the narrower definition 
in revised Article 5. 

21. "Holder." Derived from former Section 
1-201. The definition has been reorganized for 
clarity and amended to provide for electronic 
negotiable documents of title. 

22. "Insolvency proceedings." Unchanged 
from former Section 1-201. 

23. "Insolvent." Derived from former Sec- 
tion 1-201. The three tests of insolvency — 
"generally ceased to pay debts in the ordinary 
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course of business other than as a result of a 
bona fide dispute as to them," "unable to pay 
debts as they become due," and "insolvent 
within the meaning of the federal bankruptcy 
law" — are expressly set up as alternative 
tests and must be approached from a commer- 
cial standpoint. 

24. "Money." Substantively identical to for- 
mer Section 1-201. The test is that of sanction 
of government, whether by authorization be- 
fore issue or adoption afterward, which recog- 
nizes the circulating medium as a part of the 
official currency of that government. The nar- 
row view that money is limited to legal tender 
is rejected. 

25. "Organization." The former definition of 
this word has been replaced with the stan- 
dard definition used in acts prepared by the 
National Conference of Commissioners on 
Uniform State Laws. 

26. "Party." Substantively identical to for- 
mer Section 1-201. Mention of a party in- 
cludes, of course, a person acting through an 
agent. However, where an agent comes into 
opposition or contrast to the principal, partic- 
ular account is taken of that situation. 

27. "Person." The former definition of this 
word has been replaced with the standard 
definition used in acts prepared by the Na- 
tional Conference of Commissioners on Uni- 
form State Laws. 

28. "Present value." This definition was 
formerly contained within the definition of 
"security interest" in former Section 
1-201(37). 

29. "Purchase." Derived from former Sec- 
tion 1-201. The form of definition has been 
changed from "includes" to "means." 

30. "Purchaser." Unchanged from former 
Section 1-201. 

31. "Record." Derived from Section 
9-102(a)(69). 

32. "Remedy." Unchanged from former Sec- 
tion 1-201. The purpose is to make it clear 
that both remedy and right (as defined) in- 
clude those remedial rights of "self help" 
which are among the most important bodies 
of rights under the Uniform Commercial 
Code, remedial rights being those to which an 
aggrieved party may resort on its own. 

33. "Representative." Derived from former 
Section 1-201. Reorganized, and form 
changed from "includes" to "means." 

34. "Right." Except for minor stylistic 
changes, identical to former Section 1-201. 

35. "Security Interest." The definition is the 
first paragraph of the definition of "security 
interest" in former Section 1-201, with minor 



stylistic changes. The remaining portion of 
that definition has been moved to Section 
1-203. Note that, because of the scope of 
Article 9, the term includes the interest of 
certain outright buyers of certain kinds of 
property. 

36. "Send." Derived from former Section 
1-201. Compare "notifies". 

37. "Signed." Derived from former Section 
1-201. Former Section 1-201 referred to "in- 
tention to authenticate"; because other arti- 
cles now use the term "authenticate," the 
language has been changed to "intention to 
adopt or accept." The latter formulation is 
derived from the definition of "authenticate" 
in Section 9-102(a)(7). This provision refers 
only to writings, because the term "signed," as 
used in some articles, refers only to writings. 
This provision also makes it clear that, as the 
term "signed" is used in the Uniform Commer- 
cial Code, a complete signature is not neces- 
sary. The symbol may be printed, stamped or 
written; it may be by initials or by thumb- 
print. It may be on any part of the document 
and in appropriate cases may be found in a 
billhead or letterhead. No catalog of possible 
situations can be complete and the court must 
use common sense and commercial experience 
in passing upon these matters. The question 
always is whether the symbol was executed or 
adopted by the party with present intention to 
adopt or accept the writing. 

38. "State." This is the standard definition 
of the term used in acts prepared by the 
National Conference of Commissioners on 
Uniform State Laws. 

39. "Surety." This definition makes it clear 
that "surety" includes all secondary obligors, 
not just those whose obligation refers to the 
person obligated as a surety. As to the nature 
of secondary obligations generally, see Re- 
statement (Third), Suretyship and Guaranty 
Section 1 (1996). 

40. "Term." Unchanged from former Section 
1-201. 

41. "Unauthorized signature." Unchanged 
from former Section 1-201. 

42. "Warehouse receipt." Derived from for- 
mer Section 1-201, which was derived from 
Section 76(1), Uniform Sales Act; Section 1, 
Uniform Warehouse Receipts Act. Receipts 
issued by a field warehouse are included, 
provided the warehouseman and the deposi- 
tor of the goods are different persons. The 
definition makes clear that the receipt must 
qualify as a document of title under subsec- 
tion (16). 

43. "Written" or "writing." Unchanged from 
former Section 1-201. 



28-1-202. Notice — Knowledge. — (a) Subject to subsection (f) of this 
section, a person has "notice" of a fact if the person: 
(1) Has actual knowledge of it; 
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(2) Has received a notice or notification of it; or 

(3) From all the facts and circumstances known to the person at the time 
in question, has reason to know that it exists. 

(b) "Knowledge" means actual knowledge. "Knows" has a corresponding 
meaning. 

(c) "Discover," "learn," or words of similar import refer to knowledge 
rather than to reason to know. 

(d) A person "notifies" or "gives" a notice or notification to another person 
by taking such steps as may be reasonably required to inform the other 
person in ordinary course, whether or not the other person actually comes to 
know of it. 

(e) Subject to subsection (f) of this section, a person "receives" a notice or 
notification when: 

(1) It comes to that person's attention; or 

(2) It is duly delivered in a form reasonable under the circumstances at the 
place of business through which the contract was made or at another location 
held out by that person as the place for receipt of such communications. 

(f) Notice, knowledge, or a notice or notification received by an organiza- 
tion is effective for a particular transaction from the time it is brought to the 
attention of the individual conducting that transaction and, in any event, 
from the time it would have been brought to the individual's attention if the 
organization had exercised due diligence. An organization exercises due 
diligence if it maintains reasonable routines for communicating significant 
information to the person conducting the transaction and there is reason- 
able compliance with the routines. Due diligence does not require an 
individual acting for the organization to communicate information unless 
the communication is part of the individual's regular duties or the individ- 
ual has reason to know of the transaction and that the transaction would be 
materially affected by the information. 

History. Compiler's Notes. Former § 28-1-202 has 

I.C. § 28-1-202, as added by 2004, ch. 43, been recodified as § 28-1-307. 
§ 12, p. 136. 

OFFICIAL COMMENT 

Source: Derived from former Section proper dispatch of the notice, not its receipt. 

1-20H25M27). Compare "Send." When the essential fact is 

Changes from former law: These provi- the other party's receipt of the notice, that is 

sions are substantive rather than purely def- stated. Subsection (e) states when a notifica- 

initional. Accordingly, they have been relo- tion is received. 

cated from Section 1-201 to this section. The 3. Subsection (f) makes clear that notice, 
reference to the "forgotten notice" doctrine knowledge, or a notification, although "re- 
has been deleted. ceived," for instance, by a clerk in Department 

1. Under subsection (a), a person has notice A of an organization, is effective for a trans- 
of a fact when, inter alia, the person has action conducted in Department B only from 
received a notification of the fact in question. the time when it was or should have been 

2. As provided in subsection (d), the word communicated to the individual conducting 
"notifies" is used when the essential fact is the that transaction. 

28-1-203. Lease distinguished from security interest. — 

(a) Whether a transaction in the form of a lease creates a lease or security 
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interest is determined by the facts of each case. 

(b) A transaction in the form of a lease creates a security interest if the 
consideration that the lessee is to pay the lessor for the right to possession 
and use of the goods is an obligation for the term of the lease and is not 
subject to termination by the lessee, and: 

(1) The original term of the lease is equal to or greater than the 
remaining economic life of the goods; 

(2) The lessee is bound to renew the lease for the remaining economic life 
of the goods or is bound to become the owner of the goods; 

(3) The lessee has an option to renew the lease for the remaining 
economic life of the goods for no additional consideration or for nominal 
additional consideration upon compliance with the lease agreement; or 

(4) The lessee has an option to become the owner of the goods for no 
additional consideration or for nominal additional consideration upon 
compliance with the lease agreement. 

(c) A transaction in the form of a lease does not create a security interest 
merely because: 

(1) The present value of the consideration the lessee is obligated to pay 
the lessor for the right to possession and use of the goods is substantially 
equal to or is greater than the fair market value of the goods at the time 
the lease is entered into; 

(2) The lessee assumes risk of loss of the goods; 

(3) The lessee agrees to pay, with respect to the goods, taxes, insurance, 
filing, recording, or registration fees, or service or maintenance costs; 

(4) The lessee has an option to renew the lease or to become the owner of 
the goods; 

(5) The lessee has an option to renew the lease for a fixed rent that is 
equal to or greater than the reasonably predictable fair market rent for 
the use of the goods for the term of the renewal at the time the option is 
to be performed; or 

(6) The lessee has an option to become the owner of the goods for a fixed 
price that is equal to or greater than the reasonably predictable fair 
market value of the goods at the time the option is to be performed. 

(d) Additional consideration is nominal if it is less than the lessee's 
reasonably predictable cost of performing under the lease agreement if the 
option is not exercised. Additional consideration is not nominal if: 

(1) When the option to renew the lease is granted to the lessee, the rent 
is stated to be the fair market rent for the use of the goods for the term of 
the renewal determined at the time the option is to be performed; or 

(2) When the option to become the owner of the goods is granted to the 
lessee, the price is stated to be the fair market value of the goods 
determined at the time the option is to be performed. 

(e) The "remaining economic life of the goods" and "reasonably predict- 
able" fair market rent, fair market value, or cost of performing under the 
lease agreement must be determined with reference to the facts and 
circumstances at the time the transaction is entered into. 
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History. 

I.C. § 28-1-203, as added by 2004, ch. 43, 
§ 13, p. 136. 

Compiler's Notes. Former § 28-1-203 has 
been recodified as § 28-1-304. 

Sale. 

Where a bankruptcy debtor purported to 
lease restaurant equipment under a lease 
which provided that the debtor had an option 



to purchase the equipment for a nominal price 
after paying the monthly payments for the 
full lease term, and the putative lessor filed a 
financing statement to protect its security 
interest in the equipment, the transaction 
was a sale rather than a lease. Bankr. Estate 
of Wing Foods, Inc. v. CCF Leasing Co. (In re 
Wing Foods), 2010 Bankr. LEXIS 114 (Bankr. 
D. Idaho Jan. 14, 2010). 



OFFICIAL COMMENT 



Source: Former Section 1-201(37). 

Changes from former law: This section is 
substantively identical to those portions of 
former Section 1-201(37) that distinguished 
"true" leases from security interests, except 
that the definition of "present value" formerly 
embedded in Section 1-201(37) has been 
placed in Section 1-201(28). 

1. An interest in personal property or fix- 
tures which secures payment or performance 
of an obligation is a "security interest." See 
Section 1-201(37). Security interests are 
sometimes created by transactions in the 
form of leases. Because it can be difficult to 
distinguish leases that create security inter- 
ests from those that do not, this section pro- 
vides rules that govern the determination of 
whether a transaction in the form of a lease 
creates a security interest. 

2. One of the reasons it was decided to 
codify the law with respect to leases was to 
resolve an issue that created considerable 
confusion in the courts: what is a lease? The 
confusion existed, in part, due to the last two 
sentences of the definition of security interest 
in the 1978 Official Text of the Act, Section 
1-201(37). The confusion was compounded by 
the rather considerable change in the federal, 
state and local tax laws and accounting rules 
as they relate to leases of goods. The answer 
is important because the definition of lease 
determines not only the rights and remedies 
of the parties to the lease but also those of 
third parties. If a transaction creates a lease 
and not a security interest, the lessee's inter- 
est in the goods is limited to its leasehold 
estate; the residual interest in the goods be- 
longs to the lessor. This has significant impli- 
cations to the lessee's creditors. "On common 
law theory, the lessor, since he has not parted 
with title, is entitled to full protection against 
the lessee's creditors and trustee in bank- 
ruptcy — " 1 G. Gilmore, Security Interests in- 
Personal Property Section 3.6, at 76 (1965). 

Under pre-UCC chattel security law there 
was generally no requirement that the lessor 
file the lease, a financing statement, or the 
like, to enforce the lease agreement against 
the lessee or any third party; the Article on 
Secured Transactions (Article 9) did not 
change the common law in that respect. 



Coogan, Leasing and the Uniform Commer- 
cial Code, in Equipment Leasing — Leveraged 
Leasing 681, 700 n.25, 729 n.80 (2d ed. 1980). 
The Article on Leases (Article 2A) did not 
change the law in that respect, except for 
leases of fixtures. Section 2A-309. An exami- 
nation of the common law will not provide an 
adequate answer to the question of what is a 
lease. The definition of security interest in 
Section 1-201(37) of the 1978 Official Text of 
the Act provided that the Article on Secured 
Transactions (Article 9) governs security in- 
terests disguised as leases, i.e., leases in- 
tended as security; however, the definition 
became vague and outmoded. 

Lease is defined in Article 2A as a transfer 
of the right to possession and use of goods for 
a term, in return for consideration. Section 
2A-103(l)(j). The definition continues by stat- 
ing that the retention or creation of a security 
interest is not a lease. Thus, the task of 
sharpening the line between true leases and 
security interests disguised as leases contin- 
ues to be a function of this Article. 

This section begins where Section 1-201(35) 
leaves off. It draws a sharper line between 
leases and security interests disguised as 
leases to create greater certainty in commer- 
cial transactions. 

Prior to enactment of the rules now codified 
in this section, the 1978 Official Text of Sec- 
tion 1-201(37) provided that whether a lease 
was intended as security {i.e., a security in- 
terest disguised as a lease) was to be deter- 
mined from the facts of each case; however, (a) 
the inclusion of an option to purchase did not 
itself make the lease one intended for secu- 
rity, and (b) an agreement that upon compli- 
ance with the terms of the lease the lessee 
would become, or had the option to become, 
the owner of the property for no additional 
consideration, or for a nominal consideration, 
did make the lease one intended for security. 

Reference to the intent of the parties to 
create a lease or security interest led to un- 
fortunate results. In discovering intent, 
courts relied upon factors that were thought 
to be more consistent with sales or loans than 
leases. Most of these criteria, however, were 
as applicable to true leases as to security 
interests. Examples include the typical net 
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lease provisions, a purported lessor's lack of 
storage facilities or its character as a financ- 
ing party rather than a dealer in goods. Ac- 
cordingly, this section contains no reference to 
the parties' intent. 

Subsections (a) and (b) were originally 
taken from Section 1(2) of the Uniform Con- 
ditional Sales Act (act withdrawn 1943), mod- 
ified to reflect current leasing practice. Thus, 
reference to the case law prior to the incorpo- 
ration of those concepts in this article will 
provide a useful source of precedent. Gilmore, 
Security Law, Formalism and Article 9, 47 
Neb. L. Rev. 659, 671 (1968). Whether a 
transaction creates a lease or a security inter- 
est continues to be determined by the facts of 
each case. Subsection (b) further provides 
that a transaction creates a security interest 
if the lessee has an obligation to continue 
paying consideration for the term of the lease, 
if the obligation is not terminable by the 
lessee (thus correcting early statutory gloss, 
e.g., In re Royer's Bakery, Inc., 1 U.C.C. Rep. 
Serv. (Callaghan) 342 (Bankr. E.D. Pa. 1963)) 
and if one of four additional tests is met. The 
first of these four tests, subparagraph (1), is 
that the original lease term is equal to or 
greater than the remaining economic life of 
the goods. The second of these tests, subpara- 
graph (2), is that the lessee is either bound to 
renew the lease for the remaining economic 
life of the goods or to become the owner of the 
goods. In re Gehrke Enters., 1 Bankr. 647, 
651-52 (Bankr. W.D. Wis. 1979). The third of 
these tests, subparagraph (3), is whether the 
lessee has an option to renew the lease for the 
remaining economic life of the goods for no 
additional consideration or for nominal addi- 
tional consideration, which is defined later in 
this section. In re Celeryvale Transp., 44 
Bankr. 1007, 1014-15 (Bankr. E.D. Tenn. 
1984). The fourth of these tests, subpara- 
graph (4), is whether the lessee has an option 
to become the owner of the goods for no 
additional consideration or for nominal addi- 
tional consideration. All of these tests focus on 
economics, not the intent of the parties. In re 
Berge, 32 Bankr. 370, 371-73 (Bankr. WD. 
Wis. 1983). 

The focus on economics is reinforced by 
subsection (c). It states that a transaction 



does not create a security interest merely 
because the transaction has certain charac- 
teristics listed therein. Subparagraph (1) has 
no statutory derivative; it states that a full 
payout lease does not per se create a security 
interest. Rushton v. Shea, 419 F. Supp. 1349, 
1365 (D. Del. 1976). Subparagraphs (2) and 
(3) provide the same regarding the provisions 
of the typical net lease. Compare All-States 
Leasing Co. v. Ochs, 42 Or. App. 319, 600 P.2d 
899 (Ct. App. 1979), with In re Tillery, 571 
F.2d 1361 (5th Cir. 1978). Subparagraph (4) 
restates and expands the provisions of the 
1978 Official Text of Section 1-201(37) to 
make clear that the option can be to buy or 
renew. Subparagraphs (5) and (6) treat fixed 
price options and provide that fair market 
value must be determined at the time the 
transaction is entered into. Compare Arnold 
Mach. Co. v. Balls, 624 P2d 678 (Utah 1981), 
with Aoki v. Shepherd Mach. Co., 665 F.2d 
941 (9th Cir. 1982). 

The relationship of subsection (b) to subsec- 
tion (c) deserves to be explored. The fixed 
price purchase option provides a useful exam- 
ple. A fixed price purchase option in a lease 
does not of itself create a security interest. 
This is particularly true if the fixed price is 
equal to or greater than the reasonably pre- 
dictable fair market value of the goods at the 
time the option is to be performed. A security 
interest is created only if the option price is 
nominal and the conditions stated in the 
introduction to the second paragraph of this 
subsection are met. There is a set of purchase 
options whose fixed price is less than fair 
market value but greater than nominal that 
must be determined on the facts of each case 
to ascertain whether the transaction in which 
the option is included creates a lease or a 
security interest. 

It was possible to provide for various other 
permutations and combinations with respect 
to options to purchase and renew. For exam- 
ple, this section could have stated a rule to 
govern the facts of In re Marhoefer Packing 
Co., 674 F.2d 1139 (7th Cir. 1982). This was 
not done because it would unnecessarily com- 
plicate the definition. Further development of 
this rule is left to the courts. 

Subsections (d) and (e) provide definitions 
and rules of construction. 



28-1-204. Value. — Except as otherwise provided in chapters 3, 4, 5 and 
6, title 28, Idaho Code, a person gives value for rights if the person acquires 
them: 

(1) In return for a binding commitment to extend credit or for the 
extension of immediately available credit, whether or not drawn upon and 
whether or not a charge-back is provided for in the event of difficulties in 
collection; 



28-1-205 



COMMERCIAL TRANSACTIONS 



18 



(2) As security for, or in total or partial satisfaction of, a preexisting 
claim; 

(3) By accepting delivery under a preexisting contract for purchase; or 

(4) In return for any consideration sufficient to support a simple contract. 



History. 

I.C. § 28-1-204, as added by 2004, ch. 43, 
§ 14, p. 136. 

Compiler's Notes. Former § 28-1-204 has 
been recodified as § 28-1-205. 

Chapter 6 of title 28, Idaho Code, referred 



to in the introductory paragraph, was re- 
pealed by S.L. 1993, ch. 288, § 46, effective 
July 1, 1993. 

Cited in: Jen-Rath Co. v. KIT Mfg. Co., 137 
Idaho 330, 48 P.3d 659 (2002). 



OFFICIAL COMMENT 



Source: Former Section 1-201(44). 

Changes from former law: Unchanged 
from former Section 1-201, which was derived 
from Sections 25, 26, 27, 191, Uniform Nego- 
tiable Instruments Law; Section 76, Uniform 
Sales Act; Section 53, Uniform Bills of Lading 
Act; Section 58, Uniform Warehouse Receipts 
Act; Section 22(1), Uniform Stock Transfer 
Act; Section 1, Uniform Trust Receipts Act. 
These provisions are substantive rather than 
purely definitional. Accordingly, they have 
been relocated from former Section 1-201 to 
this section. 

1. All the Uniform Acts in the commercial 
law field (except the Uniform Conditional 
Sales Act) have carried definitions of "value." 
All those definitions provided that value was 
any consideration sufficient to support a sim- 
ple contract, including the taking of property 
in satisfaction of or as security for a pre- 
existing claim. Subsections (1), (2), and (4) in 
substance continue the definitions of "value" 
in the earlier acts. Subsection (3) makes ex- 



plicit that "value" is also given in a third 
situation: where a buyer by taking delivery 
under a pre-existing contract converts a con- 
tingent into a fixed obligation. 

This definition is not applicable to Articles 3 
and 4, but the express inclusion of immedi- 
ately available credit as value follows the 
separate definitions in those Articles. See 
Sections 4-208, 4-209, 3-303. A bank or other 
financing agency which in good faith makes 
advances against property held as collateral 
becomes a bona fide purchaser of that prop- 
erty even though provision may be made for 
charge-back in case of trouble. Checking 
credit is "immediately available" within the 
meaning of this section if the bank would be 
subject to an action for slander of credit in 
case checks drawn against the credit were 
dishonored, and when a charge-back is not 
discretionary with the bank, but may only be 
made when difficulties in collection arise in 
connection with the specific transaction in- 
volved. 



28-1-205. Reasonable time — Seasonableness. — (a) Whether a 
time for taking an action required by the uniform commercial code is 
reasonable depends on the nature, purpose, and circumstances of the action. 

(b) An action is taken seasonably if it is taken at or within the time 
agreed or, if no time is agreed, at or within a reasonable time. 



History. 

1967, ch. 161, § 1-204, p. 351; am. and 
redesig. 2004, ch. 43, § 15, p. 136. 

Compiler's Notes. This section was for- 
merly codified as § 28-1-204. 

Former § 28-1-205 has been recodified as 
§ 28-1-303. 

Cited in: Jen-Rath Co. v. KIT Mfg. Co., 137 
Idaho 330, 48 P.3d 659 (2002). 

Analysis 

Rejection in reasonable time. 
Test of reasonability. 



Rejection in Reasonable Time. 

Athletic club owners' rejection of a dehu- 
midifier occurred within a reasonable time 
after delivery because they needed to operate 
the dehumidifier in the athletic club to deter- 
mine whether it conformed to the express 
warranty that it was fit for that particular 
purpose, and their continued use of the dehu- 
midifier was necessary to mitigate damages 
and was not an act inconsistent with the 
corporation's ownership. Keller v. Inland Met- 
als All Weather Conditioning, Inc., 139 Idaho 
233, 76 P.3d 977 (2003). 

Test of Reasonability. 

After a buyer and seller entered into a 
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contract for the sale of logs for the construe- to purchase the balance of logs needed to 

tion of a log cabin, and the contract failed to complete her cabin from another supplier, and 

set forth a delivery date, the buyer waited for the seller was found to have breached the 

delivery of a complete log cabin package for contract by failing to deliver the logs within a 

over a year after paying the seller 70 percent reasonable time. Borah v. McCandless, 147 

of the contract price. The buyer then arranged Idaho 73, 205 P.3d 1209 (2009). 

OFFICIAL COMMENT 

Source: Former Section l-204(2)-(3). that fixes the time need not be part of the 

Changes from former law: This section is main agreement, but may occur separately. 

derived from subsections (2) and (3) of former Notice also that under the definition of 

Section 1-204. Subsection (1) of that section is "agreement" (Section 1-201) the circum- 

now incorporated in Section l-302(b). stances of the transaction, including course of 

1. Subsection (a) makes it clear that re- dealing or usages of trade or course of perfor- 
quirements that actions be taken within a mance may be material. On the question what 
"reasonable" time are to be applied in the { s a reasonable time these matters will often 
transactional context of the particular action. De important. 

2. Under subsection (b), the agreement 

28-1-206. Presumptions. — Whenever the uniform commercial code 
creates a "presumption" with respect to a fact, or provides that a fact is 
"presumed," the trier of fact must find the existence of the fact unless and 
until evidence is introduced that supports a finding of its nonexistence. 

History. which comprised 1967, ch. 161, § 1-206, p. 

I.C., § 28-1-206, as added by 2004, ch. 43, 351; am. 1995, ch. 272, § 17, p. 873, was 

§ 17, p. 136. repealed by S.L. 2004, ch. 43, § 16. 
Compiler's Notes. Former § 28-1-206, 

OFFICIAL COMMENT 

Source: Former Section 1-201(31). as to a certain fact, or that the fact is "pre- 

Changes from former law. None, other sumed." This section, derived from the defini- 

than stylistic changes. tion appearing in former Section 1-201(31), 

1. Several sections of the Uniform Commer- indicates the effect of those provisions on the 

cial Code state that there is a "presumption" proof process. 

Part 3. Territorial Applicability and General Rules 



28-1-301. Territorial application of the uniform commercial code 
— Parties' power to choose applicable law. — (a) Except as provided 
hereafter in this section, when a transaction bears a reasonable relation to 
this state and also to another state or nation the parties may agree that the 
law either of this state or of such other state or nation shall govern their 
rights and duties. Failing such agreement the uniform commercial code 
applies to transactions bearing an appropriate relation to this state. 

(b) Where one (1) of the following provisions of the uniform commercial 
code specifies the applicable law, that provision governs and a contrary 
agreement is effective only to the extent permitted by the law, including the 
conflict of laws rules, so specified: 

Rights of creditors against sold goods. Section 28-2-402, Idaho Code. 

Applicability of the chapter on leases. Sections 28-12-105 and 28-12-106, 
Idaho Code. 
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Applicability of the chapter on bank deposits and collections. Section 
28-4-102, Idaho Code. 

Governing law in the part on funds transfers. Section 28-4-638, Idaho 
Code. 

Letters of credit. Section 28-5-116, Idaho Code. 

Applicability of the chapter on investment securities. Section 28-8-110, 
Idaho Code. 

Law governing perfection, the effect of perfection or nonperfection, the 
priority of security interests and agricultural liens. Sections 28-9-301 
through 28-9-307, Idaho Code. 



History. 

1967, ch. 161, § 1-105, p. 351; am. 1991, ch. 
135, § 2, p. 295; am. 1993, ch. 287, § 2, p. 
977; am. 1993, ch. 288, § 47, p. 1019; am. 
1995, ch. 272, § 16, p. 873; am. 1996, ch. 7, 



§ 3, p. 9; am. 2001, ch. 208, § 3, p. 704; am. 
and redesig. 2004, ch. 43, § 19, p. 136. 

Compiler's Notes. This section was for- 
merly codified as § 28-1-105. 



OFFICIAL COMMENT 



Source: Former Section 1-105. 
Summary of changes from former law: 

Section 1-301, which replaces former Section 
1-105, represents a significant rethinking of 
choice of law issues addressed in that section. 
The new section reexamines both the power of 
parties to select the jurisdiction whose law 
will govern their transaction and the determi- 
nation of the governing law in the absence of 
such selection by the parties. With respect to 
the power to select governing law, the draft 
affords greater party autonomy than former 
Section 1-105, but with important safeguards 
protecting consumer interests and fundamen- 
tal policies. 

Section 1-301 addresses contractual desig- 
nation of governing law somewhat differently 
than does former Section 1-105. Former law 
allowed the parties to any transaction to 
designate a jurisdiction whose law governs if 
the transaction bears a "reasonable relation" 
to that jurisdiction. Section 1-301 deviates 
from this approach by providing different 
rules for transactions involving a consumer 
than for non-consumer transactions, such as 
"business to business" transactions. 

In the context of consumer transactions, 
the language of Section 1-301, unlike that of 
former Section 1-105, protects consumers 
against the possibility of losing the protection 
of consumer protection rules applicable to the 
aspects of the transaction governed by the 
Uniform Commercial Code. In most situa- 
tions, the relevant consumer protection rules 
will be those of the consumer's home jurisdic- 
tion. A special rule, however, is provided for 
certain face-to-face sales transactions. (See 
Comment 3). 

In the context of business-to-business 
transactions, Section 1-301 generally pro- 
vides the parties with greater autonomy to 



designate a jurisdiction whose law will govern 
than did former Section 1-105, but also pro- 
vides safeguards against abuse that did not 
appear in former Section 1-105. In the non- 
consumer context, following emerging inter- 
national norms, greater autonomy is provided 
in subsections (c)(1) and (c)(2) by deleting the 
former requirement that the transaction bear 
a "reasonable relation" to the jurisdiction. In 
the case of wholly domestic transactions, how- 
ever, the jurisdiction designated must be a 
State. (See Comment 4). 

An important safeguard not present in for- 
mer Section 1-105 is found in subsection (f). 
Subsection (f) provides that the designation of 
a jurisdiction's law is not effective (even if the 
transaction bears a reasonable relation to 
that jurisdiction) to the extent that applica- 
tion of that law would be contrary to a funda- 
mental policy of the jurisdiction whose law 
would govern in the absence of contractual 
designation. Application of the law desig- 
nated may be contrary to a fundamental pol- 
icy of the State or country whose law would 
otherwise govern either because of the nature 
of the law designated or because of the "man- 
datory" nature of the law that would other- 
wise apply. (See Comment 6). 

In the absence of an effective contractual 
designation of governing law, former Section 
1-105(1) directed the forum to apply its own 
law if the transaction bore "an appropriate 
relation to this state." This direction, how- 
ever, was frequently ignored by courts. Sec- 
tion 1-30 1(d) provides that, in the absence of 
an effective contractual designation, the fo- 
rum should apply the forum's general choice 
of law principles, subject to certain special 
rules in consumer transactions. (See Com- 
ments 3 and 7). 

1. Applicability of section. This section is 
neither a complete restatement of choice of 
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law principles nor a free-standing choice of 
law statute. Rather, it is a provision of Article 
1 of the Uniform Commercial Code. As such, 
the scope of its application is limited in two 
significant ways. 

First, this section is subject to Section 
1-102, which states the scope of Article 1. As 
that section indicates, Article 1, and the rules 
contained therein, apply to transactions to 
the extent that they are governed by one of 
the other Articles of the Uniform Commercial 
Code. Thus, this section does not apply to 
matters outside the scope of the Uniform 
Commercial Code, such as a services contract, 
a credit card agreement, or a contract for the 
sale of real estate. This limitation was im- 
plicit in former Section 1-105, and is made 
explicit in Section 1-30 Kb). 

Second, subsection (g) provides that this 
section is subject to the specific choice of law 
provisions contained in other Articles of the 
Uniform Commercial Code. Thus, to the ex- 
tent that a transaction otherwise within the 
scope of this section also is within the scope of 
one of those provisions, the rules of that 
specific provision, rather than of this section, 
apply. 

The following cases illustrate these two 
limitations on the scope of Section 1-301: 

Example 1: A, a resident of Indiana, 
enters into an agreement with Credit 
Card Company, a Delaware corporation 
with its chief executive office located in 
New York, pursuant to which A agrees to 
pay Credit Card Company for purchases 
charged to As credit card. The agreement 
contains a provision stating that it is 
governed by the law of South Dakota. The 
choice of law rules in Section 1-301 do not 
apply to this agreement because the 
agreement is not governed by any of the 
other Articles of the Uniform Commercial 
Code. 

Example 2: A, a resident of Indiana, 
maintains a checking account with Bank 
B, an Ohio banking corporation located in 
Ohio. At the time that the account was 
established, Bank B and A entered into a 
"Bank-Customer Agreement" governing 
their relationship with respect to the ac- 
count. The Bank-Customer Agreement 
contains some provisions that purport to 
limit the liability of Bank B with respect 
to its decisions whether to honor or dis- 
honor checks purporting to be drawn on 
As account. The Bank-Customer Agree- 
ment also contains a provision stating 
that it is governed by the law of Ohio. The 
provisions purporting to limit the liabil- 
ity of Bank B deal with issues governed 
by Article 4. Therefore, determination of 
the law applicable to those issues (includ- 
ing determination of the effectiveness of 
the choice of law clause as it applies to 



those issues) is within the scope of Sec- 
tion 1-301 as provided in subsection (b). 
Nonetheless, the rules of Section 1-301 
would not apply to that determination 
because of subsection (g), which states 
that the choice of law rules in Section 
4-102 govern instead. 

2. Contractual choice of law. This section 
allows parties broad autonomy, subject to 
several important limitations, to select the 
law governing their transaction, even if the 
transaction does not bear a relation to the 
State or country whose law is selected. This 
recognition of party autonomy with respect to 
governing law has already been established in 
several Articles of the Uniform Commercial 
Code (see Sections 4A-507, 5-116, and 8-110) 
and is consistent with international norms. 
See, e.g., Inter- American Convention on the 
Law Applicable to International Contracts, 
Article 7 (Mexico City 1994); Convention on 
the Law Applicable to Contracts for the Inter- 
national Sale of Goods, Article 7(1) (The 
Hague 1986); EC Convention on the Law 
Applicable to Contractual Obligations, Article 
3(1) (Rome 1980). 

There are three important limitations on 
this party autonomy to select governing law. 
First, a different, and more protective, rule 
applies in the context of consumer transac- 
tions. (See Comment 3). Second, in an entirely 
domestic transaction, this section does not 
validate the selection of foreign law. (See 
Comment 4.) Third, contractual choice of law 
will not be given effect to the extent that 
application of the law designated would be 
contrary to a fundamental policy of the State 
or country whose law would be applied in the 
absence of such contractual designation. (See 
Comment 6). 

This Section does not address the ability of 
parties to designate non-legal codes such as 
trade codes as the set of rules governing their 
transaction. The power of parties to make 
such a designation as part of their agreement 
is found in the principles of Section 1-302. 
That Section, allowing parties broad freedom 
of contract to structure their relations, is 
adequate for this purpose. This is also the 
case with respect to the ability of the parties 
to designate recognized bodies of rules or 
principles applicable to commercial transac- 
tions that are promulgated by intergovern- 
mental organizations such as UNCITRAL or 
Unidroit. See, e.g., Unidroit Principles of In- 
ternational Commercial Contracts. 

3. Consumer transactions. If one of the 
parties is a consumer (as defined in Section 
l-201(b)(ll)), subsection (e) provides the par- 
ties less autonomy to designate the State or 
country whose law will govern. 

First, in the case of a consumer transaction, 
subsection (e)(1) provides that the transaction 
must bear a reasonable relation to the State 
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or country designated. Thus, the rules of 
subsection (c) allowing the parties to choose 
the law of a jurisdiction to which the transac- 
tion bears no relation do not apply to con- 
sumer transactions. 

Second, subsection (e)(2) provides that ap- 
plication of the law of the State or country 
determined by the rules of this section 
(whether or not that State or country was 
designated by the parties) cannot deprive the 
consumer of the protection of rules of law 
which govern matters within the scope of 
Section 1-301, are protective of consumers, 
and are not variable by agreement. The 
phrase "rule of law" is intended to refer to 
case law as well as statutes and administra- 
tive regulations. The requirement that the 
rule of law be one "governing a matter within 
the scope of this section" means that, consis- 
tent with the scope of Section 1-301, which 
governs choice of law only with regard to the 
aspects of a transaction governed by the Uni- 
form Commercial Code, the relevant con- 
sumer rules are those that govern those as- 
pects of the transaction. Such rules may be 
found in the Uniform Commercial Code itself, 
as are the consumer-protective rules in Part 6 
of Article 9, or in other law if that other law 
governs the UCC aspects of the transaction. 
See, for example, the rule in Section 2.403 of 
the Uniform Consumer Credit Code which 
prohibits certain sellers and lessors from tak- 
ing negotiable instruments other than checks 
and provides that a holder is not in good faith 
if the holder takes a negotiable instrument 
with notice that it is issued in violation of that 
section. 

With one exception (explained in the next 
paragraph), the rules of law the protection of 
which the consumer may not be deprived are 
those of the jurisdiction in which the con- 
sumer principally resides. The jurisdiction in 
which the consumer principally resides is 
determined at the time relevant to the partic- 
ular issue involved. Thus, for example, if the 
issue is one related to formation of a contract, 
the relevant consumer protective rules are 
rules of the jurisdiction in which the con- 
sumer principally resided at the time the 
facts relevant to contract formation occurred, 
even if the consumer no longer principally 
resides in that jurisdiction at the time the 
dispute arises or is litigated. If, on the other 
hand, the issue is one relating to enforcement 
of obligations, then the relevant consumer 
protective rules are those of the jurisdiction in 
which the consumer principally resides at the 
time enforcement is sought, even if the con- 
sumer did not principally reside in that juris- 
diction at the time the transaction was en- 
tered into. 

In the case of a sale of goods to a consumer, 
in which the consumer both makes the con- 
tract and takes possession of the goods in the 



same jurisdiction and that jurisdiction is not 
the consumer's principal residence, the rule 
in subsection (e)(2)(B) applies. In that situa- 
tion, the relevant consumer protective rules, 
the protection of which the consumer may not 
be deprived by the choice of law rules of 
subsections (c) and (d), are those of the State 
or country in which both the contract is made 
and the consumer takes delivery of the goods. 
This rule, adapted from Section 2A-106 and 
Article 5 of the EC Convention on the Law 
Applicable to Contractual Obligations, en- 
ables a seller of goods engaging in face-to-face 
transactions to ascertain the consumer pro- 
tection rules to which those sales are subject, 
without the necessity of determining the prin- 
cipal residence of each buyer. The reference in 
subsection (e)(2)(B) to the State or country in 
which the consumer makes the contract 
should not be read to incorporate formalistic 
concepts of where the last event necessary to 
conclude the contract took place; rather, the 
intent is to identify the state in which all 
material steps necessary to enter into the 
contract were taken by the consumer. 

The following examples illustrate the appli- 
cation of Section l-301(e)(2) in the context of a 
contractual choice of law provision: 

Example 3: Seller, located in State A, 
agrees to sell goods to Consumer, whose 
principal residence is in State B. The 
parties agree that the law of State A 
would govern this transaction. Seller 
ships the goods to Consumer in State B. 
An issue related to contract formation 
subsequently arises. Under the law of 
State A, that issue is governed by State 
A's uniform version of Article 2. Under 
the law of State B, that issue is governed 
by a non-uniform rule, protective of con- 
sumers and not variable by agreement, 
that brings about a different result than 
would occur under the uniform version of 
Article 2. Under Section l-301(e)(2)(A), 
the parties' agreement that the law of 
State A would govern their transaction 
cannot deprive Consumer of the protec- 
tion of State B's consumer protective rule. 
This is the case whether State B's rule is 
codified in Article 2 of its Uniform Com- 
mercial Code or is found elsewhere in the 
law of State B. 

Example 4: Same facts as Example 3, 
except that (i) Consumer takes all mate- 
rial steps necessary to enter into the 
agreement to purchase the goods from 
Seller, and takes delivery of those goods, 
while on vacation in State A and (ii) the 
parties agree that the law of State C (in 
which Seller's chief executive office is 
located) would govern their transaction. 
Under subsections (c)(1) and (e)(1), the 
designation of the law of State C as 
governing will be effective so long as the 
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transaction is found to bear a reasonable 
relation to State C (assuming that the 
relevant law of State C is not contrary to 
a fundamental policy of the State whose 
law would govern in the absence of agree- 
ment), but that designation cannot de- 
prive Consumer of the protection of any 
rule of State A that is within the scope of 
this section and is both protective of con- 
sumers and not variable by agreement. 
State B's consumer protective rule is not 
relevant because, under Section 
l-301(e)(2)(B), the relevant consumer 
protective rules are those of the jurisdic- 
tion in which the consumer both made 
the contract and took delivery of the 
goods — here, State A — rather than 
those of the jurisdiction in which the 
consumer principally resides. 
It is important to note that subsection (e)(2) 
applies to all determinations of applicable law 
in transactions in which one party is a con- 
sumer, whether that determination is made 
under subsection (c) (in cases in which the 
parties have designated the governing law in 
their agreement) or subsection (d) (in cases in 
which the parties have not made such a 
designation). In the latter situation, applica- 
tion of the otherwise-applicable conflict of 
laws principles of the forum might lead to 
application of the laws of a State or country 
other than that of the consumer's principal 
residence. In such a case, however, subsection 
(e)(2) applies to preserve the applicability of 
consumer protection rules for the benefit of 
the consumer as described above. 

4. Wholly domestic transactions. While this 
Section provides parties broad autonomy to 
select governing law, that autonomy is limited 
in the case of wholly domestic transactions. In 
a "domestic transaction," subsection (c)(1) val- 
idates only the designation of the law of a 
State. A "domestic transaction" is a transac- 
tion that does not bear a reasonable relation 
to a country other than the United States. 
(See subsection (a)). Thus, in a wholly domes- 
tic non-consumer transaction, parties may 
(subject to the limitations set out in subsec- 
tions (f) and (g)) designate the law of any 
State but not the law of a foreign country. 

5. International transactions. This section 
provides greater autonomy in the context of 
international transactions. As defined in sub- 
section (a)(2), a transaction is an "interna- 
tional transaction" if it bears a reasonable 
relation to a country other than the United 
States. In a non-consumer international 
transaction, subsection (c)(2) provides that a 
designation of the law of any State or country 
is effective (subject, of course, to the limita- 
tions set out in subsections (f) and (g)). It is 
important to note that the transaction need 
not bear a relation to the State or country 
designated if the transaction is international. 



Thus, for example, in a non-consumer lease of 
goods in which the lessor is located in Mexico 
and the lessee is located in Louisiana, a 
designation of the law of Ireland to govern the 
transaction would be given effect under this 
section even though the transaction bears no 
relation to Ireland. The ability to designate 
the law of any country in non-consumer inter- 
national transactions is important in light of 
the common practice in many commercial 
contexts of designating the law of a "neutral" 
jurisdiction or of a jurisdiction whose law is 
well-developed. If a country has two or more 
territorial units in which different systems of 
law relating to matters within the scope of 
this section are applicable (as is the case, for 
example, in Canada and the United King- 
dom), subsection (c)(2) should be applied to 
designation by the parties of the law of one of 
those territorial units. Thus, for example, 
subsection (c)(2) should be applied if the par- 
ties to a non-consumer international transac- 
tion designate the laws of Ontario or Scotland 
as governing their transaction. 

6. Fundamental policy. Subsection (f) pro- 
vides that an agreement designating the gov- 
erning law will not be given effect to the 
extent that application of the designated law 
would be contrary to a fundamental policy of 
the State or country whose law would other- 
wise govern. This rule provides a narrow 
exception to the broad autonomy afforded to 
parties in subsection (c). One of the prime 
objectives of contract law is to protect the 
justified expectations of the parties and to 
make it possible for them to foretell with 
accuracy what will be their rights and liabil- 
ities under the contract. In this way, certainty 
and predictability of result are most likely to 
be secured. See Restatement (Second) Con- 
flict of Laws, Section 187, Comment e. 

Under the fundamental policy doctrine, a 
court should not refrain from applying the 
designated law merely because application of 
that law would lead to a result different than 
would be obtained under the local law of the 
State or country whose law would otherwise 
govern. Rather, the difference must be con- 
trary to a public policy of that jurisdiction 
that is so substantial that it justifies overrid- 
ing the concerns for certainty and predictabil- 
ity underlying modern commercial law as well 
as concerns for judicial economy generally. 
Thus, application of the designated law will 
rarely be found to be contrary to a fundamen- 
tal policy of the State or country whose law 
would otherwise govern when the difference 
between the two concerns a requirement, 
such as a statute of frauds, that relates to 
formalities, or general rules of contract law, 
such as those concerned with the need for 
consideration. 

The opinion of Judge Cardozo in Loucks v. 
Standard Oil Co. of New York, 120 N.E. 198 
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(1918), regarding the related issue of when a 
state court may decline to apply the law of 
another state, is a helpful touchstone here: 
Our own scheme of legislation may be 
different. We may even have no legisla- 
tion on the subject. That is not enough to 
show that public policy forbids us to en- 
force the foreign right. A right of action is 
property. If a foreign statute gives the 
right, the mere fact that we do not give a 
like right is no reason for refusing to help 
the plaintiff in getting what belongs to 
him. We are not so provincial as to say 
that every solution of a problem is wrong 
because we deal with it otherwise at 
home. Similarity of legislation has indeed 
this importance; its presence shows be- 
yond question that the foreign statute 
does not offend the local policy. But its 
absence does not prove the contrary. It is 
not to be exalted into an indispensable 
condition. The misleading word "comity" 
has been responsible for much of the 
trouble. It has been fertile in suggesting a 
discretion unregulated by general princi- 
ples. 

*** 

The courts are not free to refuse to en- 
force a foreign right at the pleasure of the 
judges, to suit the individual notion of 
expediency or fairness. They do not close 
their doors, unless help would violate 
some fundamental principle of justice, 
some prevalent conception of good mor- 
als, some deep-rooted tradition of the 
common weal. 
120 N.E. at 201-02 (citations to authorities 
omitted). 

Application of the designated law may be 
contrary to a fundamental policy of the State 
or country whose law would otherwise govern 
either (i) because the substance of the desig- 
nated law violates a fundamental principle of 
justice of that State or country or (ii) because 
it differs from a rule of that State or country 
that is "mandatory" in that it must be applied 
in the courts of that State or country without 
regard to otherwise-applicable choice of law 
rules of that State or country and without 
regard to whether the designated law is oth- 
erwise offensive. The mandatory rules con- 
cept appears in international conventions in 
this field, e.g., EC Convention on the Law 
Applicable to Contractual Obligations, al- 
though in some cases the concept is applied to 
authorize the forum state to apply its manda- 
tory rules, rather than those of the State or 
country whose law would otherwise govern. 
The latter situation is not addressed by this 
section. (See Comment 9). 

It is obvious that a rule that is freely 
changeable by agreement of the parties under 
the law of the State or country whose law 
would otherwise govern cannot be construed 



as a mandatory rule of that State or country. 
This does not mean, however, that rules that 
cannot be changed by agreement under that 
law are, for that reason alone, mandatory 
rules. Otherwise, contractual choice of law in 
the context of the Uniform Commercial Code 
would be illusory and redundant; the parties 
would be able to accomplish by choice of law 
no more than can be accomplished under 
Section 1-302, which allows variation of oth- 
erwise applicable rules by agreement. (Under 
Section 1-302, the parties could agree to vary 
the rules that would otherwise govern their 
transaction by substituting for those rules the 
rules that would apply if the transaction were 
governed by the law of the designated State or 
country without designation of governing 
law.) Indeed, other than cases in which a 
mandatory choice of law rule is established by 
statute (see, e.g., Sections 9-301 through 
9-307, explicitly preserved in subsection (g)), 
cases in which courts have declined to follow 
the designated law solely because a rule of the 
State or country whose law would otherwise 
govern is mandatory are rare. 

7. Choice of law in the absence of contrac- 
tual designation. Subsection (d), which re- 
places the second sentence of former Section 
1-105(1), determines which jurisdiction's law 
governs a transaction in the absence of an 
effective contractual choice by the parties. 
Former Section 1-105(1) provided that the 
law of the forum (i.e., the Uniform Commer- 
cial Code) applied if the transaction bore "an 
appropriate relation to this state." By using 
an "appropriate relation" test, rather than, for 
example, a "most significant relationship" 
test, Section 1-105(1) expressed a bias in 
favor of applying the forum's law. This bias, 
while not universally respected by the courts, 
was justifiable in light of the uncertainty that 
existed at the time of drafting as to whether 
the Uniform Commercial Code would be ad- 
opted by all the states; the pro-forum bias 
would assure that the Uniform Commercial 
Code would be applied so long as the transac- 
tion bore an "appropriate" relation to the 
forum. Inasmuch as the Uniform Commercial 
Code has been adopted, at least in part, in all 
U.S. jurisdictions, the vitality of this point is 
minimal in the domestic context, and interna- 
tional comity concerns militate against con- 
tinuing the pro-forum, pro-UCC bias in trans- 
national transactions. Whether the choice is 
between the law of two jurisdictions that have 
adopted the Uniform Commercial Code, but 
whose law differs (because of differences in 
enacted language or differing judicial inter- 
pretations), or between the Uniform Commer- 
cial Code and the law of another country, 
there is no strong justification for directing a 
court to apply different choice of law princi- 
ples to that determination than it would ap- 
ply if the matter were not governed by the 
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Uniform Commercial Code. Similarly, given 
the variety of choice of law principles applied 
by the states, it would not be prudent to 
designate only one such principle as the 
proper one for transactions governed by the 
Uniform Commercial Code. Accordingly, in 
cases in which the parties have not made an 
effective choice of law, Section l-301(d) simply 
directs the forum to apply its ordinary choice 
of law principles to determine which jurisdic- 
tion's law governs, subject to the special rules 
of Section l-301(e)(2) with regard to consumer 
transactions. 

8. Primacy of other Uniform Commercial 
Code choice of law rules. Subsection (g), which 
is essentially identical to former Section 
1-105(2), indicates that choice of law rules 
provided in the other Articles govern when 
applicable. 

9. Matters not addressed by this section. As 
noted in Comment 1, this section is not a 
complete statement of conflict of laws doc- 
trines applicable in commercial cases. Among 
the issues this section does not address, and 
leaves to other law, three in particular de- 
serve mention. First, a forum will occasion- 



ally decline to apply the law of a different 
jurisdiction selected by the parties when ap- 
plication of that law would be contrary to a 
fundamental policy of the forum jurisdiction, 
even if it would not be contrary to a funda- 
mental policy of the State or country whose 
law would govern in the absence of contrac- 
tual designation. Standards for application of 
this doctrine relate primarily to concepts of 
sovereignty rather than commercial law and 
are thus left to the courts. Second, in deter- 
mining whether to give effect to the parties' 
agreement that the law of a particular State 
or country will govern their relationship, 
courts must, of necessity, address some issues 
as to the basic validity of that agreement. 
These issues might relate, for example, to 
capacity to contract and absence of duress. 
This section does not address these issues. 
Third, this section leaves to other choice of 
law principles of the forum the issues of 
whether, and to what extent, the forum will 
apply the same law to the non-UCC aspects of 
a transaction that it applies to the aspects of 
the transaction governed by the Uniform 
Commercial Code. 



28-1-302. Variation by agreement. — (a) Except as otherwise pro- 
vided in subsection (b) of this section or elsewhere in the uniform commer- 
cial code, the effect of provisions of the uniform commercial code may be 
varied by agreement. 

(b) The obligations of good faith, diligence, reasonableness, and care 
prescribed by the uniform commercial code may not be disclaimed by 
agreement. The parties, by agreement, may determine the standards by 
which the performance of those obligations is to be measured if those 
standards are not manifestly unreasonable. Whenever the uniform commer- 
cial code requires an action to be taken within a reasonable time, a time that 
is not manifestly unreasonable may be fixed by agreement. 

(c) The presence in certain provisions of the uniform commercial code of 
the phrase "unless otherwise agreed," or words of similar import, does not 
imply that the effect of other provisions may not be varied by agreement 
under this section. 

History. 

I.C., § 28-1-302, as added by 2004, ch. 43, 
§ 20, p. 136. 

OFFICIAL COMMENT 



Source: Former Sections l-102(3)-(4) and 
1-204(1). 

Changes: This section combines the rules 
from subsections (3) and (4) of former Section 
1-102 and subsection (1) of former Section 
1-204. No substantive changes are made. 

1. Subsection (a) states affirmatively at the 
outset that freedom of contract is a principle 
of the Uniform Commercial Code: "the effect" 



of its provisions may be varied by "agree- 
ment." The meaning of the statute itself must 
be found in its text, including its definitions, 
and in appropriate extrinsic aids; it cannot be 
varied by agreement. But the Uniform Com- 
mercial Code seeks to avoid the type of inter- 
ference with evolutionary growth found in 
pre-Code cases such as Manhattan Co. v. 
Morgan, 242 N.Y. 38, 150 N.E. 594 (1926). 
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Thus, private parties cannot make an instru- 
ment negotiable within the meaning of Article 
3 except as provided in Section 3-104; nor can 
they change the meaning of such terms as 
"bona fide purchaser," "holder in due course," 
or "due negotiation," as used in the Uniform 
Commercial Code. But an agreement can 
change the legal consequences that would 
otherwise flow from the provisions of the 
Uniform Commercial Code. "Agreement" here 
includes the effect given to course of dealing, 
usage of trade and course of performance by 
Sections 1-201 and 1-303; the effect of an 
agreement on the rights of third parties is left 
to specific provisions of the Uniform Commer- 
cial Code and to supplementary principles 
applicable under Section 1-103. The rights of 
third parties under Section 9-317 when a 
security interest is unperfected, for example, 
cannot be destroyed by a clause in the secu- 
rity agreement. 

This principle of freedom of contract is 
subject to specific exceptions found elsewhere 
in the Uniform Commercial Code and to the 
general exception stated here. The specific 
exceptions vary in explicitness: the statute of 
frauds found in Section 2-201, for example, 
does not explicitly preclude oral waiver of the 
requirement of a writing, but a fair reading 
denies enforcement to such a waiver as part of 
the "contract" made unenforceable; Section 
9-602, on the other hand, is a quite explicit 
limitation on freedom of contract. Under the 
exception for "the obligations of good faith, 
diligence, reasonableness and care prescribed 
by [the Uniform Commercial Code]," provi- 
sions of the Uniform Commercial Code pre- 
scribing such obligations are not to be dis- 
claimed. However, the section also recognizes 
the prevailing practice of having agreements 
set forth standards by which due diligence is 
measured and explicitly provides that, in the 



absence of a showing that the standards man- 
ifestly are unreasonable, the agreement con- 
trols. In this connection, Section 1-303 incor- 
porating into the agreement prior course of 
dealing and usages of trade is of particular 
importance. 

Subsection (b) also recognizes that nothing 
is stronger evidence of a reasonable time than 
the fixing of such time by a fair agreement 
between the parties. However, provision is 
made for disregarding a clause which 
whether by inadvertence or overreaching 
fixes a time so unreasonable that it amounts 
to eliminating all remedy under the contract. 
The parties are not required to fix the most 
reasonable time but may fix any time which is 
not obviously unfair as judged by the time of 
contracting. 

2. An agreement that varies the effect of 
provisions of the Uniform Commercial Code 
may do so by stating the rules that will govern 
in lieu of the provisions varied. Alternatively, 
the parties may vary the effect of such provi- 
sions by stating that their relationship will be 
governed by recognized bodies of rules or 
principles applicable to commercial transac- 
tions. Such bodies of rules or principles may 
include, for example, those that are promul- 
gated by intergovernmental authorities such 
as UNCITRAL or Unidroit (see, e.g., Unidroit 
Principles of International Commercial Con- 
tracts), or non-legal codes such as trade codes. 

3. Subsection (c) is intended to make it 
clear that, as a matter of drafting, phrases 
such as "unless otherwise agreed" have been 
used to avoid controversy as to whether the 
subject matter of a particular section does or 
does not fall within the exceptions to subsec- 
tion (b), but absence of such words contains no 
negative implication since under subsection 
(b) the general and residual rule is that the 
effect of all provisions of the Uniform Com- 
mercial Code may be varied by agreement. 



28-1-303. Course of performance, course of dealing, and usage of 
trade. — (a) A "course of performance" is a sequence of conduct between the 
parties to a particular transaction that exists if: 

(1) The agreement of the parties with respect to the transaction involves 
repeated occasions for performance by a party; and 

(2) The other party with knowledge of the nature of the performance and 
opportunity for objection to it, accepts the performance or acquiesces in it 
without objection. 

(b) A "course of dealing" is a sequence of conduct concerning previous 
transactions between the parties to a particular transaction that is fairly to 
be regarded as establishing a common basis of understanding for interpret- 
ing their expressions and other conduct. 

(c) A "usage of trade" is any practice or method of dealing having such 
regularity of observance in a place, vocation, or trade as to justify an 
expectation that it will be observed with respect to the transaction in 
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question. The existence and scope of such a usage must be proved as facts. 
If it is established that such a usage is embodied in a trade code or similar 
record, the interpretation of the record is a question of law. 

(d) A course of performance or course of dealing between the parties or 
usage of trade in the vocation or trade in which they are engaged or of which 
they are or should be aware is relevant in ascertaining the meaning of the 
parties' agreement, may give particular meaning to specific terms of the 
agreement, and may supplement or qualify the terms of the agreement. A 
usage of trade applicable in the place in which part of the performance 
under the agreement is to occur may be so utilized as to that part of the 
performance. 

(e) Except as otherwise provided in subsection (f) of this section, the 
express terms of an agreement and any applicable course of performance, 
course of dealing, or usage of trade shall be construed wherever reasonable 
as consistent with each other. If such a construction is unreasonable: 

(1) Express terms prevail over course of performance, course of dealing, 
and usage of trade; 

(2) Course of performance prevails over course of dealing and usage of 
trade; and 

(3) Course of dealing prevails over usage of trade. 

(f) Subject to section 28-2-209, Idaho Code, a course of performance is 
relevant to show a waiver or modification of any term inconsistent with the 
course of performance. 

(g) Evidence of a relevant usage of trade offered by one (1) party is not 
admissible unless that party has given the other party notice that the court 
finds sufficient to prevent unfair surprise to the other party. 

History. ate because the term "working day" in the 

1967, ch. 161, § 1-205, p. 351; am. and lease agreement was unambiguous. Swanson 

redesig. 2004, ch. 43, § 21, p. 136. v. BECO Constr. Co., 145 Idaho 59, 175 P.3d 

Compiler's Notes. This section was for- ?48 (2007). 

merly codified as § 28-1-205. Where, based upon the clear language of 

the contract and usage of trade, a buyer had 

Cited in: Fox v. Mt. W. Elec, Inc., 137 the right to designate the fields from which an 

Idaho 703, 52 P.3d 848 (2002). order of onions came, and the seller at- 
tempted to deliver onions that were not from 

Usage of Trade. the designated fields, the buyer rightfully 

Grant of summary judgment in favor of rejected the non-conforming goods under 

lessor in his action seeking to recover unpaid § 28-2-601(a). Panike & Sons Farms, Inc. v. 

rent for the rental of a Bobcat was appropri- Smith, 147 Idaho 562, 212 P.3d 992 (2009). 

OFFICIAL COMMENT 

Source: Former Sections 1-205, 2-208, and with the definition of "agreement" in former 

Section 2A-207. Section 1-201(3). It should be noted that a 

Changes from former law: This section course of performance that might otherwise 

integrates the "course of performance" con- establish a defense to the obligation of a party 

cept from Articles 2 and 2A into the principles to a negotiable instrument is not available as 

of former Section 1-205, which deals with a defense against a holder in due course who 

course of dealing and usage of trade. In so took the instrument without notice of that 

doing, the section slightly modifies the artic- course of performance. 

ulation of the course of performance rules to 1. The Uniform Commercial Code rejects 

fit more comfortably with the approach and both the "lay-dictionary" and the "conveyanc- 

structure of former Section 1-205. There are er's" reading of a commercial agreement. In- 

also slight modifications to be more consistent stead the meaning of the agreement of the 
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parties is to be determined by the language 
used by them and by their action, read and 
interpreted in the light of commercial prac- 
tices and other surrounding circumstances. 
The measure and background for interpreta- 
tion are set by the commercial context, which 
may explain and supplement even the lan- 
guage of a formal or final writing. 

2. "Course of dealing," as defined in subsec- 
tion (b), is restricted, literally, to a sequence of 
conduct between the parties previous to the 
agreement. A sequence of conduct after or 
under the agreement, however, is a "course of 
performance." "Course of dealing" may enter 
the agreement either by explicit provisions of 
the agreement or by tacit recognition. 

3. The Uniform Commercial Code deals 
with "usage of trade" as a factor in reaching 
the commercial meaning of the agreement 
that the parties have made. The language 
used is to be interpreted as meaning what it 
may fairly be expected to mean to parties 
involved in the particular commercial trans- 
action in a given locality or in a given vocation 
or trade. By adopting in this context the term 
"usage of trade," the Uniform Commercial 
Code expresses its intent to reject those cases 
which see evidence of "custom" as represent- 
ing an effort to displace or negate "established 
rules of law." A distinction is to be drawn 
between mandatory rules of law such as the 
Statute of Frauds provisions of Article 2 on 
Sales whose very office is to control and re- 
strict the actions of the parties, and which 
cannot be abrogated by agreement, or by a 
usage of trade, and those rules of law (such as 
those in Part 3 of Article 2 on Sales) which fill 
in points which the parties have not consid- 
ered and in fact agreed upon. The latter rules 
hold "unless otherwise agreed" but yield to 
the contrary agreement of the parties. Part of 
the agreement of the parties to which such 
rules yield is to be sought for in the usages of 
trade which furnish the background and give 
particular meaning to the language used, and 
are the framework of common understanding 
controlling any general rules of law which 
hold only when there is no such understand- 
ing. 

4. A usage of trade under subsection (c) 
must have the "regularity of observance" spec- 
ified. The ancient English tests for "custom" 
are abandoned in this connection. Therefore, 
it is not required that a usage of trade be 
"ancient or immemorial," "universal," or the 
like. Under the requirement of subsection (c) 
full recognition is thus available for new us- 



ages and for usages currently observed by the 
great majority of decent dealers, even though 
dissidents ready to cut corners do not agree. 
There is room also for proper recognition of 
usage agreed upon by merchants in trade 
codes. 

5. The policies of the Uniform Commercial 
Code controlling explicit unconscionable con- 
tracts and clauses (Sections 1-304, 2-302) 
apply to implicit clauses that rest on usage of 
trade and carry forward the policy underlying 
the ancient requirement that a custom or 
usage must be "reasonable." However, the 
emphasis is shifted. The very fact of commer- 
cial acceptance makes out a prima facie case 
that the usage is reasonable, and the burden 
is no longer on the usage to establish itself as 
being reasonable. But the anciently estab- 
lished policing of usage by the courts is con- 
tinued to the extent necessary to cope with 
the situation arising if an unconscionable or 
dishonest practice should become standard. 

6. Subsection (d), giving the prescribed ef- 
fect to usages of which the parties "are or 
should be aware," reinforces the provision of 
subsection (c) requiring not universality but 
only the described "regularity of observance" 
of the practice or method. This subsection also 
reinforces the point of subsection (c) that such 
usages may be either general to trade or 
particular to a special branch of trade. 

7. Although the definition of "agreement" 
in Section 1-201 includes the elements of 
course of performance, course of dealing, and 
usage of trade, the fact that express reference 
is made in some sections to those elements is 
not to be construed as carrying a contrary 
intent or implication elsewhere. Compare 
Section l-302(c). 

8. In cases of a well established line of 
usage varying from the general rules of the 
Uniform Commercial Code where the precise 
amount of the variation has not been worked 
out into a single standard, the party relying 
on the usage is entitled, in any event, to the 
minimum variation demonstrated. The whole 
is not to be disregarded because no particular 
line of detail has been established. In case a 
dominant pattern has been fairly evidenced, 
the party relying on the usage is entitled 
under this section to go to the trier of fact on 
the question of whether such dominant pat- 
tern has been incorporated into the agree- 
ment. 

9. Subsection (g) is intended to insure that 
this Act's liberal recognition of the needs of 
commerce in regard to usage of trade shall not 
be made into an instrument of abuse. 



28-1-304. Obligation of good faith. — Every contract or duty within 
the uniform commercial code imposes an obligation of good faith in its 
performance and enforcement. 
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History. 

1967, ch. 161, § 1-203, 
redesig. 2004, ch. 43, § 22, 



p. 351; am. and 
p. 136. 



Compiler's Notes. This section was for- 
merly codified as § 28-1-203. 



OFFICIAL COMMENT 



Source: Former Section 1-203. 

Changes from former law: Except for 
changing the form of reference to the Uniform 
Commercial Code, this section is identical to 
former Section 1-203. 

1. This section sets forth a basic principle 
running throughout the Uniform Commercial 
Code. The principle is that in commercial 
transactions good faith is required in the 
performance and enforcement of all agree- 
ments or duties. While this duty is explicitly 
stated in some provisions of the Uniform 
Commercial Code, the applicability of the 
duty is broader than merely these situations 
and applies generally, as stated in this sec- 
tion, to the performance or enforcement of 
every contract or duty within this Act. It is 
further implemented by Section 1-303 on 
course of dealing, course of performance, and 
usage of trade. This section does not support 



an independent cause of action for failure to 
perform or enforce in good faith. Rather, this 
section means that a failure to perform or 
enforce, in good faith, a specific duty or obli- 
gation under the contract, constitutes a 
breach of that contract or makes unavailable, 
under the particular circumstances, a reme- 
dial right or power. This distinction makes it 
clear that the doctrine of good faith merely 
directs a court towards interpreting contracts 
within the commercial context in which they 
are created, performed, and enforced, and 
does not create a separate duty of fairness 
and reasonableness which can be indepen- 
dently breached. 

2. "Performance and enforcement" of con- 
tracts and duties within the Uniform Com- 
mercial Code include the exercise of rights 
created by the Uniform Commercial Code. 



28-1-305. Remedies to be liberally administered. — (a) The reme- 
dies provided by the uniform commercial code shall be liberally adminis- 
tered to the end that the aggrieved party may be put in as good a position 
as if the other party had fully performed but neither consequential or special 
nor penal damages may be had except as specifically provided in the uniform 
commercial code or by other rule of law. 

(b) Any right or obligation declared by the uniform commercial code is 
enforceable by action unless the provision declaring it specifies a different 
and limited effect. 



History. 

1967, ch. 161, § 1-106, p. 351; am. and 
redesig. 2004, ch. 43, § 23, p. 136. 

Compiler's Notes. This section was for- 
merly codified as § 28-1-106. 

Lost Profit Damages. 

District court had not erred in its findings 
regarding lost profit damages for the in- 
creased cost of raising fish during years four 



and five of the contract between a trout hatch- 
ery and a trout grower and for increased 
mortality losses during the same period be- 
cause the hatchery failed to timely accept 
delivery of the trout according to the terms of 
the contract. Griffith v. Clear Lakes Trout Co., 
143 Idaho 733, 152 P.3d 604 (2007). 

Cited in: Panike & Sons Farms, Inc. v. 
Smith, 147 Idaho 562, 212 P.3d 992 (2009). 



OFFICIAL COMMENT 



Source: Former Section 1-106. 

Changes from former law: Other than 
changes in the form of reference to the Uni- 
form Commercial Code, this section is identi- 
cal to former Section 1-106. 

1. Subsection (a) is intended to effect three 
propositions. The first is to negate the possi- 
bility of unduly narrow or technical interpre- 
tation of remedial provisions by providing 
that the remedies in the Uniform Commercial 



Code are to be liberally administered to the 
end stated in this section. The second is to 
make it clear that compensatory damages are 
limited to compensation. They do not include 
consequential or special damages, or penal 
damages; and the Uniform Commercial Code 
elsewhere makes it clear that damages must 
be minimized. Cf. Sections 1-304, 2-706(1), 
and 2-712(2). The third purpose of subsection 
(a) is to reject any doctrine that damages 
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must be calculable with mathematical accu- limited effect. Whether specific performance 

racy. Compensatory damages are often at best or other equitable relief is available is deter- 

approximate: they have to be proved with mined not by this section but by specific 

whatever definiteness and accuracy the facts provisions and by supplementary principles, 

permit, but no more. Cf. Section 2-204(3). Cf. Sections 1-103, 2-716. 

2. Under subsection (b), any right or obli- 3. "Consequential" or "special" damages 

gation described in the Uniform Commercial and "penal" damages are not defined in the 

Code is enforceable by action, even though no Uniform Commercial Code; rather, these 

remedy may be expressly provided, unless a terms are used in the sense in which they are 

particular provision specifies a different and used outside the Uniform Commercial Code. 

28-1-306. Waiver or renunciation of claim or right after breach. 

— A claim or right arising out of an alleged breach may be discharged in 
whole or in part without consideration by agreement of the aggrieved party 
in an authenticated record. 

History. Compiler's Notes. This section was for- 

1967, ch. 161, § 1-107, p. 351; am. and merly codified as § 28-1-107. 
redesig. 2004, ch. 43, § 24, p. 136. 

OFFICIAL COMMENT 

Source: Former Section 1-107. or (ii) attaching to, or logically associating 

Changes from former law: This section with a record that is not a writing, an elec- 

changes former law in two respects. First, tronic sound, symbol or process with the pres- 

former Section 1-107, requiring the "delivery" ent intent to adopt or accept the record. See 

of a "written waiver or renunciation" merges Sections l-201(b)(37) and 9-102(a)(7). 

the separate concepts of the aggrieved party's 1. This section makes consideration unnec- 

agreement to forgo rights and the manifesta- essary to the effective renunciation or waiver 

tion of that agreement. This section separates of rights or claims arising out of an alleged 

those concepts, and explicitly requires agree- breach of a commercial contract where the 

merit of the aggrieved party. Second, the re- agreement effecting such renunciation is me- 

vised section reflects developments in elec- morialized in a record authenticated by the 

tronic commerce by providing for aggrieved party. Its provisions, however, must 

memorialization in an authenticated record. be read in conjunction with the section impos- 

In this context, a party may "authenticate" a ing an obligation of good faith. (Section 

record by (i) signing a record that is a writing 1-304). 

28-1-307. Prima facie evidence by third party documents. — A 

document in due form purporting to be a bill of lading, policy or certificate 
of insurance, official weigher's or inspector's certificate, consular invoice, or 
any other document authorized or required by the contract to be issued by 
a third party is prima facie evidence of its own authenticity and genuineness 
and of the facts stated in the document by the third party 

History. Compiler's Notes. This section was for- 

1967, ch. 161, § 1-202, p. 351; am. and merly codified as § 28-1-202. 
redesig. 2004, ch. 43, § 25, p. 136. 

OFFICIAL COMMENT 

Source: Former Section 1-202. 2. This section is concerned only with doc- 
Changes from former law: Except for uments that have been given a preferred 
minor stylistic changes, this Section is iden- status by the parties themselves who have 
tical to former Section 1-202. required their procurement in the agreement, 
1. This section supplies judicial recognition and for this reason the applicability of the 
for documents that are relied upon as trust- section is limited to actions arising out of the 
worthy by commercial parties. contract that authorized or required the doc- 



31 



GENERAL PROVISIONS 



28-1-309 



ument. The list of documents is intended to be 
illustrative and not exclusive. 

3. The provisions of this section go no fur- 
ther than establishing the documents in ques- 
tion as prima facie evidence and leave to the 
court the ultimate determination of the facts 
where the accuracy or authenticity of the 



documents is questioned. In this connection 
the section calls for a commercially reason- 
able interpretation. 

4. Documents governed by this section 
need not be writings if records in another 
medium are generally relied upon in the con- 
text. 



28-1-308. Performance or acceptance under reservation of 
rights. — (a) A party that with explicit reservation of rights performs or 
promises performance or assents to performance in a manner demanded or 
offered by the other party does not thereby prejudice the rights reserved. 
Such words as "without prejudice," "under protest," or the like are sufficient. 

(b) Subsection (a) of this section does not apply to an accord and 
satisfaction. 



History. 

1967, ch. 161, § 1-207, p. 351; am. 1993, ch. 
288, § 49, p. 1019; am. and redesig. 2004, ch. 
43, § 26, p. 136. 



Compiler's Notes. This section was for- 
merly compiled as § 28-1-207. 



OFFICIAL COMMENT 



Source: Former Section 1-207. 
Changes from former law: This section is 
identical to former Section 1-207. 

1. This section provides machinery for the 
continuation of performance along the lines 
contemplated by the contract despite a pend- 
ing dispute, by adopting the mercantile device 
of going ahead with delivery, acceptance, or 
payment "without prejudice," "under protest," 
"under reserve," "with reservation of all our 
rights," and the like. All of these phrases 
completely reserve all rights within the 
meaning of this section. The section therefore 
contemplates that limited as well as general 
reservations and acceptance by a party may 
be made "subject to satisfaction of our pur- 
chaser," "subject to acceptance by our custom- 
ers," or the like. 

2. This section does not add any new re- 
quirement of language of reservation where 
not already required by law, but merely pro- 
vides a specific measure on which a party can 
rely as that party makes or concurs in any 
interim adjustment in the course of perfor- 
mance. It does not affect or impair the provi- 



sions of this Act such as those under which 
the buyer's remedies for defect survive accep- 
tance without being expressly claimed if no- 
tice of the defects is given within a reasonable 
time. Nor does it disturb the policy of those 
cases which restrict the effect of a waiver of a 
defect to reasonable limits under the circum- 
stances, even though no such reservation is 
expressed. 

The section is not addressed to the creation 
or loss of remedies in the ordinary course of 
performance but rather to a method of proce- 
dure where one party is claiming as of right 
something which the other believes to be 
unwarranted. 

Subsection (b) states that this section does 
not apply to an accord and satisfaction. Sec- 
tion 3-311 governs if an accord and satisfac- 
tion is attempted by tender of a negotiable 
instrument as stated in that section. If Sec- 
tion 3-311 does not apply, the issue of whether 
an accord and satisfaction has been effected is 
determined by the law of contract. Whether or 
not Section 3-311 applies, this section has no 
application to an accord and satisfaction. 



28-1-309. Option to accelerate at will. — A term providing that one 
(1) party or that party's successor in interest may accelerate payment or 
performance or require collateral or additional collateral "at will" or when 
the party "deems itself insecure," or words of similar import, means that the 
party has power to do so only if that party in good faith believes that the 
prospect of payment or performance is impaired. The burden of establishing 
lack of good faith is on the party against which the power has been 
exercised. 



28-1-310 
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History. 

1967, ch. 161, § 1-208, p. 351; am. and 
redesig. 2004, ch. 43, § 27, p. 136. 



Compiler's Notes. This section was for- 
merly codified as § 28-1-208. 



OFFICIAL COMMENT 



Source: Former Section 1-208. 

Changes from former law: Except for 
minor stylistic changes, this section is identi- 
cal to former Section 1-208. 

1. The common use of acceleration clauses 
in many transactions governed by the Uni- 
form Commercial Code, including sales of 
goods on credit, notes payable at a definite 
time, and secured transactions, raises an is- 
sue as to the effect to be given to a clause that 
seemingly grants the power to accelerate at 
the whim and caprice of one party. This sec- 
tion is intended to make clear that despite 
language that might be so construed and 



which further might be held to make the 
agreement void as against public policy or to 
make the contract illusory or too indefinite for 
enforcement, the option is to be exercised only 
in the good faith belief that the prospect of 
payment or performance is impaired. 

Obviously this section has no application to 
demand instruments or obligations whose 
very nature permits call at any time with or 
without reason. This section applies only to 
an obligation of payment or performance 
which in the first instance is due at a future 
date. 



28-1-310. Subordinated obligations. — An obligation may be issued 
as subordinated to performance of another obligation of the person obli- 
gated, or a creditor may subordinate its right to performance of an 
obligation by agreement with either the person obligated or another creditor 
of the person obligated. Subordination does not create a security interest as 
against either the common debtor or a subordinated creditor. 



History. 

I.C., § 28-1-310, as added by 2004, ch. 43, 
§ 28, p. 136. 



Compiler's Notes. Section 29 of S.L. 2004, 
ch. 43 is compiled as § 28-2-202. 



OFFICIAL COMMENT 



Source: Former Section 1-209. 

Changes from former law: This section is 
substantively identical to former Section 
1-209. The language in that section stating 
that it "shall be construed as declaring the 
law as it existed prior to the enactment of this 
section and not as modifying it" has been 
deleted. 

1. Billions of dollars of subordinated debt 
are held by the public and by institutional 
investors. Commonly, the subordinated debt 
is subordinated on issue or acquisition and is 
evidenced by an investment security or by a 
negotiable or nonnegotiable note. Debt is also 
sometimes subordinated after it arises, either 
by agreement between the subordinating 
creditor and the debtor, by agreement be- 
tween two creditors of the same debtor, or by 
agreement of all three parties. The subordi- 
nated creditor may be a stockholder or other 
"insider" interested in the common debtor; the 
subordinated debt may consist of accounts or 
other rights to payment not evidenced by any 
instrument. All such cases are included in the 
terms "subordinated obligation," "subordina- 
tion," and "subordinated creditor." 



2. Subordination agreements are enforce- 
able between the parties as contracts; and in 
the bankruptcy of the common debtor divi- 
dends otherwise payable to the subordinated 
creditor are turned over to the superior cred- 
itor. This "turn-over" practice has on occasion 
been explained in terms of "equitable lien," 
"equitable assignment," or "constructive 
trust," but whatever the label the practice is 
essentially an equitable remedy and does not 
mean that there is a transaction "that creates 
a security interest in personal property ... by 
contract" or a "sale of accounts, chattel paper, 
payment intangibles, or promissory notes" 
within the meaning of Section 9-109. On the 
other hand, nothing in this section prevents 
one creditor from assigning his rights to an- 
other creditor of the same debtor in such a 
way as to create a security interest within 
Article 9, where the parties so intend. 

3. The enforcement of subordination agree- 
ments is largely left to supplementary princi- 
ples under Section 1-103. If the subordinated 
debt is evidenced by a certificated security, 
Section 8-202(a) authorizes enforcement 
against purchasers on terms stated or re- 
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ferred to on the security certificate. If the fact 
of subordination is noted on a negotiable 
instrument, a holder under Sections 3-302 
and 3-306 is subject to the term because 
notice precludes him from taking free of the 



subordination. Sections 3-302(3)(a), 3-306, 
and 8-317 severely limit the rights of levying 
creditors of a subordinated creditor in such 
cases. 



CHAPTER 2 
UNIFORM COMMERCIAL CODE — SALES 



Part 1. Short Title, General Construction and 
Subject Matter 

section. 

28-2-103. Definitions and index of defini- 
tions. 

28-2-104. Definitions — "Merchant" — "Be- 
tween merchants" — "Financ- 
ing agency." 

Part 2. Form, Formation and Readjustment of 
Contract 

28-2-202. Final written expression — Parol 
or extrinsic evidence. 

28-2-208. Course of performance or practical 
construction. [Repealed.] 

Part 3. General Obligation and Construction 
of Contract 

28-2-310. Open time for payment or running 
of credit — Authority to ship 
under reservation. 

28-2-323. Form of bill of lading required in 
overseas shipment — "Over- 



Part 4. Title, Creditors and Good Faith 
Purchasers 

section. 

28-2-401. Passing of title — Reservation for 
security — Limited applica- 
tion of this section. 

28-2-403. Power to transfer — Good faith 
purchase of goods — "Entrust- 
ing." 

Part 5. Performance 



28-2-503. 


Manner of seller's tender of deliv- 


28-2-505. 


ery. 
Seller's shipment under reserva- 




tion. 


28-2-506. 
28-2-509. 


Rights of financing agency. 

Risk of loss in the absence of 




breach. 


Part 6 


i. Breach, Repudiation and Excuse 


28-2-605. 


Waiver of buyer's objections by fail- 
ure to particularize. 




Part 7. Remedies 



28-2-705. Seller's stoppage of delivery in 
transit or otherwise. 



Part 1. Short Title, General Construction and Subject Matter 



28-2-101. Short title. 



Scope. 

Sale of a used vehicle falls under Idaho's 
version of the Uniform Commercial Code gov- 



erning sales, §§ 28-2-101 through 28-2-725. 
Haight v. Dale's Used Cars, Inc., 139 Idaho 
853, 87 P.3d 962 (Ct. App. 2003). 



28-2-102. Scope — Certain security and other transactions ex- 
cluded from this chapter. 



Scope. 

Where a company that provided services in 
designing and testing fire alarm systems sued 
a firm that installed electrical wiring and 
conduit for money owed for materials and 
services, and there was an implied-in-fact 



contract, the trial court did not err by finding 
that the predominant factor of the underlying 
transaction was services and that the Uni- 
form Commercial Code did not apply. Fox v. 
Mt. W. Elec, Inc., 137 Idaho 703, 52 P.3d 848 
(2002). 



28-2-103. Definitions and index of definitions. — (1) In this chapter 
unless the context otherwise requires: 

(a) "Buyer" means a person who buys or contracts to buy goods. 
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(b) "Good faith" in the case of a merchant means honesty in fact and the 
observance of reasonable commercial standards of fair dealing in the 
trade. 

(c) "Receipt" of goods means taking physical possession of them. 

(d) "Seller" means a person who sells or contracts to sell goods. 

(2) Other definitions applying to this chapter or to specified parts thereof, 
and the sections in which they appear are: 

"Acceptance." Section 28-2-606. 

"Banker's credit." Section 28-2-325. 

"Between merchants." Section 28-2-104. 

"Cancellation." Section 28-2-106. 

"Commercial unit." Section 28-2-105. 

"Confirmed credit." Section 28-2-325. 

"Conforming to contract." Section 28-2-106. 

"Contract for sale." Section 28-2-106. 

"Cover." Section 28-2-712. 

"Entrusting." Section 28-2-403. 

"Financing agency." Section 28-2-104. 

"Future goods." Section 28-2-105. 

"Goods." Section 28-2-105. 

"Identification." Section 28-2-501. 

"Installment contract." Section 28-2-612. 

"Letter of credit." Section 28-2-325. 

"Lot." Section 28-2-105. 

"Merchant." Section 28-2-104. 

"Overseas." Section 28-2-323. 

"Person in position of seller." Section 28-2-707. 

"Present sale." Section 28-2-106. 

"Sale." Section 28-2-106. 

"Sale on approval." Section 28-2-326. 

"Sale or return." Section 28-2-326. 

"Termination." Section 28-2-106. 

(3) "Control" as provided in section 28-7-106 and the following definitions 
in other chapters apply to this chapter: 

"Check." Section 28-3-104. 
"Consignee." Section 28-7-102. 
"Consignor." Section 28-7-102. 
"Consumer goods." Section 28-9-102. 
"Dishonor." Section 28-3-502. 
"Draft." Section 28-3-104. 

(4) In addition, chapter 1, title 28, Idaho Code, contains general defini- 
tions and principles of construction and interpretation applicable through- 
out this chapter. 

History. Compiler's Notes. Sections 2 and 5 of S.L. 

1967, ch. 161, § 2-103, p. 351; am. 2001, ch. 2004, ch. 42 are compiled as §§ 28-7-101 and 
208, § 5, p. 704; am. 2004, ch. 42, § 4, p. 77. 28-2-104. 
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OFFICIAL COMMENT 

Prior Uniform Statutory Provision: lems arising out of shipment of goods, 

Subsection (1): Section 76, Uniform Sales Act. whether or not the contract calls for making 

Changes: delivery by way of documents of title, since 

The definitions of "buyer" and "seller" have the seller may frequently fulfill his obliga- 
been slightly rephrased, the reference in Sec- tions to "deliver" even though the buyer may 
tion 76 of the prior Act to "any legal successor never « reC eive" the goods. Delivery with re- 
in interest of such person" being omitted. The spect to documents f title is denned in Article 
definition of receipt is new. [Chapter] 1 and requires transfer of physical 

Purposes of Changes and New Matter: deH of fl ^^ document of title and 

1. The phrase any legal successor in inter- , v * ~ , , r , , . , , 
r u » u u i • • u j • transfer of control of an electronic document 

est of such person has been eliminated since _ •. „^, ,, ,. , . . 

Section 2-210 of this Article [Chapter], which ° f *f e - Otherwise the many divergent inci- 

limits some types of delegation of perfor- den * s of dellver y are handled incident b ^ 

mance on assignment of a sales contract, incident. 

makes it clear that not every such successor Cross References: 

can be safely included in the definition. In Point 1: See Section 2-210 and Comment 

every ordinary case, however, such successors thereon. 

are as of course included. Point 2: Section 1-201. 

2. "Receipt" must be distinguished from Definitional Cross Reference: 
delivery particularly in regard to the prob- "Person." Section 1-201. 

28-2-104. Definitions — "Merchant" — "Between merchants" — 
"Financing agency." — (1) "Merchant" means a person who deals in goods 
of the kind or otherwise by his occupation holds himself out as having 
knowledge or skill peculiar to the practices or goods involved in the 
transaction or to whom such knowledge or skill may be attributed by his 
employment of an agent or broker or other intermediary who by his 
occupation holds himself out as having such knowledge or skill. 

(2) "Financing agency" means a bank, finance company or other person 
who in the ordinary course of business makes advances against goods or 
documents of title or who by arrangement with either the seller or the buyer 
intervenes in ordinary course to make or collect payment due or claimed 
under the contract for sale, as by purchasing or paying the seller's draft or 
making advances against it or by merely taking it for collection whether or 
not documents of title accompany or are associated with the draft. "Financ- 
ing agency" includes also a bank or other person who similarly intervenes 
between persons who are in the position of seller and buyer in respect to the 
goods (section 28-2-707). 

(3) "Between merchants" means in any transaction with respect to which 
both parties are chargeable with the knowledge or skill of merchants. 

History. Compiler's Notes. Section 6 of S.L. 2004, 

1967, ch. 161, § 2-104, p. 351; am. 2004, ch. ch. 42 is compiled as § 28-2-310. 
42, § 5, p. 77. 

28-2-105. Definitions — Transferability — "Goods" — "Future" 
goods — "Lot" — "Commercial unit." 

Cited in: Jen-Rath Co. v. KIT Mfg. Co., 137 "future goods" within scope of U.C.C. article 2. 
Idaho 330, 48 P.3d 659 (2002). 48 A.L.R.6th 475. 

Collateral References. What constitutes 
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Part 2. Form, Formation and Readjustment of Contract 
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28-2-201. Formal requirements — Statute of frauds. 



Existence of Contract. 

Surety's arguments concerning the statute 
of frauds misapprehended the issue, because 
the statute of frauds would only be relevant 
as a defense to show that the sub-subcontrac- 
tor did not have a direct contractual relation- 
ship with the subcontractor and any applica- 
ble exception to the statute of frauds would 



depend upon the conduct of the sub-subcon- 
tractor and subcontractor; there was no re- 
quirement under § 54-1927 that the sub- 
subcontractor have any contractual 
relationship with the surety. Evco Sound & 
Elecs., Inc. v. Seaboard Sur. Co., 148 Idaho 
357, 223 P.3d 740 (2009). 



28-2-202. Final written expression — Parol or extrinsic evidence. 

— Terms with respect to which the confirmatory memoranda of the parties 
agree or which are otherwise set forth in a writing intended by the parties 
as a final expression of their agreement with respect to such terms as are 
included therein may not be contradicted by evidence of any prior agree- 
ment or of a contemporaneous oral agreement but may be explained or 
supplemented 

(a) By course of performance, course of dealing, or usage of trade (section 
28-1-303); and 

(b) By evidence of consistent additional terms unless the court finds the 
writing to have been intended also as a complete and exclusive statement of 
the terms of the agreement. 



History. 

1967, ch. 161, § 2-202, p. 351; am. 2004, ch. 
43, § 29, p. 136. 

Compiler's Notes. Section 28 of S.L. 2004, 
ch. 43 is compiled as § 28-1-310 and section 
30 contains a repeal. 

Analysis 

Consistent terms. 

Proper admission of extrinsic evidence. 

Consistent Terms. 

Where a sales agreement provided that a 
bankruptcy trustee sold all assets of a bank- 
ruptcy debtor located at a restaurant to the 
debtor's landlord, but the trustee subse- 
quently asserted that prior emails between 
the trustee and the landlord indicated that 
the trustee did not intend to sell certain 
equipment, the sales agreement with a 
merger clause was binding; parol evidence 
was not available to add terms to the agree- 



ment since the emails did not resolve whether 
the equipment was included in the sale and, 
in any event, additional terms to exclude the 
equipment were not consistent with the 
agreement. Bankr. Estate of Wing Foods, Inc. 
v. CCF Leasing Co. (In re Wing Foods), 2010 
Bankr. LEXIS 114 (Bankr. D. Idaho Jan. 14, 
2010). 

Proper Admission of Extrinsic Evidence. 

Trial court did not err in admitting into 
evidence preliminary negotiations between 
the parties regarding the number and dates of 
proposed deliveries because the contract did 
not contain a merger clause to indicate that it 
was meant as the complete and exclusive 
statement of the terms. The negotiations were 
admissible because they were made prior to or 
contemporaneous with the contract and were 
consistent with its terms. Borah v. 
McCandless, 147 Idaho 73, 205 P.3d 1209 
(2009). 



OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

None. 

Purposes: 1. This section definitely re- 
jects: 

(a) Any assumption that because a writing 
has been worked out which is final on some 



matters, it is to be taken as including all the 
matters agreed upon; 

(b) The premise that the language used has 
the meaning attributable to such language by 
rules of construction existing in the law 
rather than the meaning which arises out of 
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the commercial context in which it was used; 
and 

(c) The requirement that a condition prec- 
edent to the admissibility of the type of evi- 
dence specified in paragraph (a) is an original 
determination by the court that the language 
used is ambiguous. 

2. Paragraph (a) makes admissible evi- 
dence of course of dealing, usage of trade and 
course of performance to explain or supple- 
ment the terms of any writing stating the 
agreement of the parties in order that the 
true understanding of the parties as to the 
agreement may be reached. Such writings are 
to be read on the assumption that the course 
of prior dealings between the parties and the 
usages of trade were taken for granted when 
the document was phrased. Unless carefully 
negated they have become an element of the 
meaning of the words used. Similarly, the 
course of actual performance by the parties is 
considered the best indication of what they 
intended the writing to mean. 



3. Under paragraph (b) consistent addi- 
tional terms, not reduced to writing, may be 
proved unless the court finds that the writing 
was intended by both parties as a complete 
and exclusive statement of all the terms. If 
the additional terms are such that, if agreed 
upon, they would certainly have been in- 
cluded in the document in the view of the 
court, then evidence of their alleged making 
must be kept from the trier of fact. 

Cross References: 

Point 3: Sections 1-303, 2-207, 2-302 and 
2-316. 

Definitional Cross References: 

"Agreed" and "agreement." Section 1-201. 

"Course of dealing." Section 1-303. 

"Course of performance." Section 1-303. 

"Party." Section 1-201. 

"Term." Section 1-201. 

"Usage of trade." Section 1-303. 

"Written" and "writing." Section 1-201. 



28-2-204. Formation in general. 



Facts Held Sufficient to Show Contract. 

District court did not err in concluding that 
a valid contract had been formed between a 
trout hatchery and a trout grower and that 
any disagreement between the parties re- 
garding "market size" was not so fundamental 
as to have gone to the heart of the very 
essence of the contract. Griffith v. Clear Lakes 
Trout Co., 143 Idaho 733, 152 P.3d 604 (2007). 

District court did not err in finding that a 
trout hatchery and a trout grower had an 
understanding about what fish were "market 
size"; the course of performance between the 
parties over the first three years of the con- 
tract, as well as their course of dealing prior 



to executing the agreement, confirmed that 
the parties intended market size to indicate 
trout approximating one pound live weight. 
Griffith v. Clear Lakes Trout Co., 143 Idaho 
733, 152 P.3d 604 (2007). 

District court did not err in finding that the 
language in an agreement between a trout 
hatchery and a trout grower regarding the 
"typical" number of harvests and the need for 
"continuous and uniform delivery" were suffi- 
cient to indicate an implied obligation to take 
deliveries within a reasonable time and with 
limited frequency. Griffith v. Clear Lakes 
Trout Co., 143 Idaho 733, 152 P.3d 604 (2007). 



28-2-208. Course of performance or practical construction. [Re- 
pealed.] 

Compiler's Notes. This section, which 
comprised 1967, ch. 161, § 2-208, p. 351, was 
repealed by S.L. 2004, ch. 43, § 30. 

28-2-209. Modification, rescission and waiver. 



Applicability. 

Agreement between the buyer and the sell- 
ers, as orally modified, was enforceable under 
the applicable statute of frauds, subsection (3) 
of this section. Although the record showed 
that the oral modification altered the pur- 
chase price of the goods, because the contract 



price for the goods still exceeded $500 and the 
asset purchase agreement, as modified, was 
still within the Uniform Commercial Code 
statute of frauds. Apple's Mobile Catering, 
LLC v. O'Dell, 149 Idaho 211, 233 P.3d 142 
(2010). 



28-2-302 COMMERCIAL TRANSACTIONS 

Part 3. General Obligation and Construction of Contract 
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28-2-302. Unconscionable contract or clause. 



Applicability. 

This section does not apply to the public 
utilities commission, because the commission 
is not a court. McNeal v. Idaho PUC, 142 



Idaho 685, 132 P.3d 442 (2006), overruled on 
other grounds, Verska v. St. Alphonsus Med. 
Ctr., 151 Idaho 889, 265 P.3d 502 (2011). 



28-2-306. Output, requirements and exclusive dealings. 



Analysis 

Damages. 
Requirements contract. 

Damages. 

While damages might have been difficult to 
determine it was clear that the breach of an 
output contract by a trout hatchery had de- 
prived a trout grower of the opportunity to 
complete performance of the contact for the 
remaining two years and that losses for those 
years had occurred, thus, the trial court erred 
in not awarding damages for years 6 and 7 
and the issue was remanded. Griffith v. Clear 
Lakes Trout Co., 143 Idaho 733, 152 P.3d 604 
(2007). 



Requirements Contract. 

In a breach of a contract action, as the 
quantity of fish under the agreement was not 
only subject to the trout farmers' good faith 
output of market size trout, but also subject to 
the fish hatchery's good faith requirements 
for trout in its resale market, the parties 
entered into an output/requirements contract 
under this section. Griffith v. Clear Lakes 
Trout Co., 146 Idaho 613, 200 P.3d 1162 
(2009). 

Collateral References. Establishment 
and construction of requirements contracts 
under § 2-306(1) of Uniform Commercial 
Code. 94 A.L.R.5th 247. 



28-2-309. Absence of specific time provisions 
tion. 



Notice of termina- 



Reasonableness. 

It could not be said that defendant, a man- 
ufacturer of recreational homes, provided rea- 
sonable notification of an impending termina- 
tion of a contract with plaintiff, a dealer of 
manufactured homes, as a matter of law. 
Jen-Rath Co. v. KIT Mfg. Co., 137 Idaho 330, 
48 P.3d 659 (2002). 

After a buyer and seller entered into a 
contract for the sale of logs for the construc- 
tion of a log cabin, and the contract failed to 



set forth a delivery date, the buyer waited for 
delivery of a complete log cabin package for 
over a year after paying the seller 70 percent 
of the contract price. The buyer then arranged 
to purchase the balance of logs needed to 
complete her cabin from another supplier, and 
the seller was found to have breached the 
contract by failing to deliver the logs within a 
reasonable time. Borah v. McCandless, 147 
Idaho 73, 205 P.3d 1209 (2009). 



28-2-310. Open time for payment or running of credit — Author- 
ity to ship under reservation. — Unless otherwise agreed 

(a) Payment is due at the time and place at which the buyer is to receive 
the goods even though the place of shipment is the place of delivery; and 

(b) If the seller is authorized to send the goods he may ship them under 
reservation, and may tender the documents of title, but the buyer may 
inspect the goods after their arrival before payment is due unless such 
inspection is inconsistent with the terms of the contract (section 28-2-513); 
and 

(c) If delivery is authorized and made by way of documents of title 
otherwise than by subsection (b) then payment is due regardless of where 
the goods are to be received (i) at the time and place at which the buyer is 
to receive delivery of the tangible documents or (ii) at the time the buyer is 
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to receive delivery of the electronic documents and at the seller's place of 
business or if none, the seller's residence; and 

(d) Where the seller is required or authorized to ship the goods on credit 
the credit period runs from the time of shipment but post-dating the invoice 
or delaying its dispatch will correspondingly delay the starting of the credit 
period. 



History. 

1967, ch. 161, 
42, § 6, p. 77. 



2-310, p. 351; am. 2004, ch. 



Compiler's Notes. Sections 5 and 7 of S.L. 
2004, ch. 42 are compiled as §§ 28-2-104 and 
28-2-323, respectively. 



OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

Sections 42 and 47(2), Uniform Sales Act. 

Changes: Completely rewritten in this and 
other sections. 

Purposes of Changes: 

This section is drawn to reflect modern 
business methods of dealing at a distance 
rather than face to face. Thus: 

1. Paragraph (a) provides that payment is 
due at the time and place "the buyer is to 
receive the goods" rather than at the point of 
delivery except in documentary shipment 
cases (paragraph (c)). This grants an opportu- 
nity for the exercise by the buyer of his 
preliminary right to inspection before paying 
even though under the delivery term the risk 
of loss may have previously passed to him or 
the running of the credit period has already 
started. 

2. Paragraph (b) while providing for in- 
spection by the buyer before he pays, protects 
the seller. He is not required to give up 
possession of the goods until he has received 
payment, where no credit has been contem- 
plated by the parties. The seller may collect 
through a bank by a sight draft against an 
order bill of lading "hold until arrival; inspec- 
tion allowed." The obligations of the bank 
under such a provision are set forth in Part 5 
of Article [Chapter] 4. Under subsection (c), in 
the absence of a credit term, the seller is 
permitted to ship under reservation and if he 
does payment is then due where and when the 
buyer is to receive delivery of the tangible 
documents of title. In the case of an electronic 
document of title, payment is due when the 
buyer is to receive delivery of the electronic 
document and at the seller's place of business, 
or if none, the seller's residence. Delivery as 
to documents of title is stated in Article 1, 
Section 1-201. 

3. Unless otherwise agreed, the place for 
the delivery of the documents and payment is 
the buyer's city but the time for payment is 
only after arrival of the goods, since under 
paragraph (b), and Sections 2-512 and 2-513 



the buyer is under no duty to pay prior to 
inspection. Tender of a document of title re- 
quires that the seller be ready, willing and 
able to transfer possession of a tangible doc- 
ument of title or control of an electronic 
document of title to the buyer. 

4. Where the mode of shipment is such that 
goods must be unloaded immediately upon 
arrival, too rapidly to permit adequate inspec- 
tion before receipt, the seller must be guided 
by the provisions of this Article [Chapter] on 
inspection which provide that if the seller 
wishes to demand payment before inspection, 
he must put an appropriate term into the 
contract. Even requiring payment against 
documents will not of itself have this desired 
result if the documents are to be held until 
the arrival of the goods. But under (b) and (c) 
if the terms are C.I.F., C.O.D., or cash against 
documents payment may be due before in- 
spection. 

5. Paragraph (d) states the common com- 
mercial understanding that an agreed credit 
period runs from the time of shipment or from 
that dating of the invoice which is commonly 
recognized as a representation of the time of 
shipment. The provision concerning any delay 
in sending forth the invoice is included be- 
cause such conduct results in depriving the 
buyer of his full notice and warning as to 
when he must be prepared to pay. 

Cross References: 
Generally: Part 5. 
Point 1: Section 2-509. 
Point 2: Sections 2-505, 2-511, 2-512, 2-513 
and Article [Chapter] 4. 
Point 3: Sections 2-308(b), 2-512 and 2-513. 
Point 4: Section 2-513(3)(b). 
Definitional Cross References: 
"Buyer." Section 2-103. 
"Delivery." Section 1-201. 
"Document of title." Section 1-201. 
"Goods." Section 2-105. 
"Receipt of goods." Section 2-103. 
"Seller." Section 2-103. 
"Send." Section 1-201. 
"Term." Section 1-201. 
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28-2-311. Options and cooperation respecting performance. 

Good Faith. tempted to deliver onions that were not from 

Where, based upon the clear language of the designated fields, the buyer rightfully 

the contract and usage of trade, a buyer had rejected the non-conforming goods. Panike & 

the right to designate the fields from which an Sons Farms, Inc. v. Smith, 147 Idaho 562, 212 

order of onions came, and the seller at- P.3d 992 (2009). 

28-2-313. Express warranties by affirmation, promise, description, 
sample. 

Breach of Express Warranty. poration breached the warranty because the 

By way of letter, a weather conditioning dehumidifier was inadequate to maintain rel- 

corporation made an express warranty that a ative humidity in the pool area according to 

dehumidifier was fit for the particular pur- the industry standard. Keller v. Inland Metals 

pose of eliminating the odor and humidity All Weather Conditioning, Inc., 139 Idaho 

problems at an athletic club, and there was 233, 76 P.3d 977 (2003). 
substantial, competent evidence that the cor- 

28-2-314. Implied warranty — Merchantability — Usage of trade. 

Analysis Merchantability. 

Even if applicable to the car manufacturer, 

T , , , f , the implied warranty could not be read to 

j-jaient delects. • ,-. j. ._-r ,_• r r 

require the distribution of a mouse proof 
Merchantability vehicle; there was no showing of how the mice 

entered the vehicle, such that the theoretical 

Latent Defects. defect could not be identified and there was 

Implied warranties can apply to goods with insufficient evidence to submit the issue to 

latent defects. Hansen-Rice, Inc. v. Celotex the jury. Powers v. Am. Honda Motor Co., 139 

Corp., 414 F. Supp. 2d 970 (D. Idaho 2006). Idaho 333, 79 P.3d 154 (2003). 

28-2-315. Implied warranty — Fitness for particular purpose. 

Application. Millenkamp v. Davisco Foods Int'l, Inc., 562 

This section does not create liability for F.3d 971 (9th Cir. 2009). 
failing to comply with labeling regulations. 

28-2-316. Exclusion or modification of warranties. 

Disclaimer. buyer was not permitted to revoke his accep- 

Used car dealership excluded the warranty tance upon later discovering that the Jeep 

of merchantability from the sale contract for a previously sustained collision damage that 

used Jeep it sold to a consumer; the sale was insufficiently repaired. Haight v. Dale's 

contract stated: "This unit sold as is. No Used Cars, Inc., 139 Idaho 853, 87 P.3d 962 

warranty or guarantee stated or implied." The (Ct. App. 2003). 

28-2-323. Form of bill of lading required in overseas shipment — 
"Overseas." — (1) Where the contract contemplates overseas shipment 
and contains a term C.I.F. or C. & F. or F.O.B. vessel, the seller unless 
otherwise agreed must obtain a negotiable bill of lading stating that the 
goods have been loaded on board or, in the case of a term C.I.F. or C. & F, 
received for shipment. 

(2) Where in a case within subsection (1) of this section a tangible bill of 
lading has been issued in a set of parts, unless otherwise agreed if the 
documents are not to be sent from abroad the buyer may demand tender of 
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the full set; otherwise only one (1) part of the bill of lading need be tendered. 
Even if the agreement expressly requires a full set 

(a) due tender of a single part is acceptable within the provisions of this 
chapter on cure of improper delivery (subsection (1) of section 28-2-508); 
and 

(b) even though the full set is demanded, if the documents are sent from 
abroad the person tendering an incomplete set may nevertheless require 
payment upon furnishing an indemnity which the buyer in good faith 
deems adequate. 

(3) A shipment by water or by air or a contract contemplating such 
shipment is "overseas" insofar as by usage of trade or agreement it is subject 
to the commercial, financing or shipping practices characteristic of interna- 
tional deep water commerce. 

History. Compiler's Notes. Sections 6 and 8 of S.L. 

1967, ch. 161, § 2-323, p. 351; am. 2004, ch. 2004, ch. 42 are compiled as §§ 28-2-310 and 
42, § 7, p. 77. 28-2-401, respectively. 

OFFICIAL COMMENT 

Prior Uniform Statutory Provision: between buyer and seller. Article [Chapter] 5 

None. (Section 5-113) authorizes banks presenting 

Purposes: drafts under letters of credit to give indemni- 

1. Subsection (1) follows the "American" ties against the missing parts, and this sub- 
rule that a regular bill of lading indicating section means that the buyer must accept and 
delivery of the goods at the dock for shipment act on such indemnities if he in good faith 
is sufficient, except under a term "F.O.B. deems them adequate. But neither this sub- 
vessel." See Section 2-319 and comment section nor Article [Chapter] 5 decides 
thereto. whether a bank which has issued a letter of 

2. Subsection (2) deals with the problem of credit is similarly bound. The issuing bank's 
bills of lading covering deep water shipments, obligation under a letter of credit is indepen- 
issued not as a single bill of lading but in a set dent and depends on its own terms. See 
of parts, each part referring to the other parts Article [Chapter] 5. 

and the entire set constituting in commercial Cross References: 

practice and at law a single bill of lading. Sections 2-508 (2), 5-113. 

Commercial practice in international com- Definitional Cross References: 

merce is to accept and pay against presenta- "Bill of lading." Section 1-201. 

tion of the first part of a set if the part is sent "Buyer." Section 2-103. 

from overseas even though the contract of the "Contract." Section 1-201. 

buyer requires presentation of a full set of "Delivery." Section 1-201. 

bills of lading provided adequate indemnity "Financing agency." Section 2-104. 

for the missing parts is forthcoming. In accord "Person." Section 1-201. 

with the amendment to Section 7-304, bills of "Seller." Section 2-103. 

lading in a set are limited to tangible bills. "Send." Section 1-201. 

This subsection codifies that practice as "Term." Section 1-201. 

28-2-326. Sale on approval and sale or return — Rights of creditors. 

Collateral References. "Sale on ap- Uniform Commercial Code § 2-326. 44 
proval" and "sale or return" contracts under A.L.R.6th 441. 

Part 4. Title, Creditors and Good Faith Purchasers 

28-2-401. Passing of title — Reservation for security — Limited 
application of this section. — Each provision of this chapter with regard 
to the rights, obligations and remedies of the seller, the buyer, purchasers or 
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other third parties applies irrespective of title to the goods except where the 
provision refers to such title. Insofar as situations are not covered by the 
other provisions of this chapter and matters concerning title become 
material the following rules apply: 

(1) Title to goods cannot pass under a contract for sale prior to their 
identification to the contract (section 28-2-501), and unless otherwise 
explicitly agreed the buyer acquires by their identification a special property 
as limited by this act. Any retention or reservation by the seller of the title 
(property) in goods shipped or delivered to the buyer is limited in effect to a 
reservation of a security interest. Subject to these provisions and to the 
provisions of the chapter on secured transactions (chapter 9), title to goods 
passes from the seller to the buyer in any manner and on any conditions 
explicitly agreed on by the parties. 

(2) Unless otherwise explicitly agreed title passes to the buyer at the time 
and place at which the seller completes his performance with reference to 
the physical delivery of the goods, despite any reservation of a security 
interest and even though a document of title is to be delivered at a different 
time or place; and in particular and despite any reservation of a security 
interest by the bill of lading 

(a) if the contract requires or authorizes the seller to send the goods to the 
buyer but does not require him to deliver them at destination, title passes 
to the buyer at the time and place of shipment; but 

(b) if the contract requires delivery at destination, title passes on tender 
there. 

(3) Unless otherwise explicitly agreed where delivery is to be made 
without moving the goods, 

(a) if the seller is to deliver a tangible document of title, title passes at the 
time when and the place where he delivers such documents and if the 
seller is to deliver an electronic document of title, title passes when the 
seller delivers the document; or 

(b) if the goods are at the time of contracting already identified and no 
documents of title are to be delivered, title passes at the time and place of 
contracting. 

(4) A rejection or other refusal by the buyer to receive or retain the goods, 
whether or not justified, or a justified revocation of acceptance revests title 
to the goods in the seller. Such revesting occurs by operation of law and is 
not a "sale." 

History. Commercial Code's determination of the situs 

1967, ch. 161, § 2-401, p. 351; am. 2004, ch. of sale, or transfer of title, is not controlling in 

42, § 8, p. 77. determining whether a public regulation ap- 

Compiler's Notes. Sections 7and9ofS.L. p Hes to a given transaction; therefore, the 

2004, ch. 42 are compiled as §§ 28-2-323 and Uniform Commercial Code was irrelevant to 

28-2-503, respectively. the determination of where appellant's ciga- 

Cited in: State v. Bennett, 150 Idaho 278, r f^ s u ale f took Place, and the supreme court 

246 P3d 387 (2010) Idaho held that those cigarette sales took 

place in Idaho for purposes of the complemen- 

Application. tary act. State v. Maybee, 148 Idaho 520, 224 

The official comment to paragraph (2)(a) of P.3d 1109, cert, denied, — U.S. — , 131 S. Ct. 

this section makes it clear that the Uniform 150, 178 L. Ed. 2d 37 (2010). 
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OFFICIAL COMMENT 



Prior Uniform Statutory Provision: See 

generally, Sections 17, 18, 19 and 20, Uniform 
Sales Act. 
Purposes: To make it clear that: 

1. This Article [Chapter] deals with the 
issues between seller and buyer in terms of 
step by step performance or nonperformance 
under the contract for sale and not in terms of 
whether or not "title" to the goods has passed. 
That the rules of this section in no way alter 
the rights of either the buyer, seller or third 
parties declared elsewhere in the Article 
[Chapter] is made clear by the preamble of 
this section. This section, however, in no way 
intends to indicate which line of interpreta- 
tion should be followed in cases where the 
applicability of "public" regulation depends 
upon a "sale" or upon location of "title" with- 
out further definition. The basic policy of this 
Article [Chapter] that known purpose and 
reason should govern interpretation cannot 
extend beyond the scope of its own provisions. 
It is therefore necessary to state what a "sale" 
is and when title passes under this Article 
[Chapter] in case the courts deem any public 
regulation to incorporate the denned term of 
the "private" law. 

2. "Future" goods cannot be the subject of a 
present sale. Before title can pass the goods 
must be identified in the manner set forth in 
Section 2-501. The parties, however, have full 
liberty to arrange by specific terms for the 
passing of title to goods which are existing. 

3. The "special property" of the buyer in 
goods identified to the contract is excluded 
from the definition of "security interest"; its 
incidents are defined in provisions of this 
Article [Chapter] such as those on the rights 
of the seller's creditors, on good faith pur- 
chase, on the buyer's right to goods on the 



seller's insolvency, and on the buyer's right to 
specific performance or replevin. 

4. The factual situations in subsections (2) 
and (3) upon which passage of title turn 
actually base the test upon the time when the 
seller has finally committed himself in regard 
to specific goods. Thus in a "shipment" con- 
tract he commits himself by the act of making 
the shipment. If shipment is not contem- 
plated subsection (3) turns on the seller's final 
commitment, i.e. the delivery of documents or 
the making of the contract. As to delivery of 
an electronic document of title, see definition 
of delivery in Article 1, Section 1-201. This 
Article does not state a rule as to the place of 
title passage as to goods covered by an elec- 
tronic document of title. 

Cross References: 

Point 2: Sections 2-102, 2-501 and 2-502. 

Point 3: Sections 1-201, 2-402, 2-403, 2-502 
and 2-716. 

Definitional Cross References: 

"Agreement." Section 1-201. 

"Bill of lading." Section 1-201. 

"Buyer." Section 2-103. 

"Contract." Section 1-201. 

"Contract for sale." Section 2-106. 

"Delivery." Section 1-201. 

"Document of title." Section 1-201. 

"Good faith." Section 2-103. 

"Goods." Section 2-105. 

"Party." Section 1-201. 

"Purchaser." Section 1-201. 

"Receipt" of goods. Section 2-103. 

"Remedy." Section 1-201. 

"Rights." Section 1-201. 

"Sale." Section 2-106. 

"Security interest." Section 1-201. 

"Seller." Section 2-103. 

"Send." Section 1-201. 



28-2-403. Power to transfer — Good faith purchase of goods — 
"Entrusting." — (1) A purchaser of goods acquires all title which his 
transferor had or had power to transfer except that a purchaser of a limited 
interest acquires rights only to the extent of the interest purchased. A 
person with voidable title has power to transfer a good title to a good faith 
purchaser for value. When goods have been delivered under a transaction of 
purchase, the purchaser has such power even though: 

(a) The transferor was deceived as to the identity of the purchaser; or 

(b) The delivery was in exchange for a check which is later dishonored; or 

(c) It was agreed that the transaction was to be a "cash sale"; or 

(d) The delivery was procured through fraud punishable as larcenous 
under the criminal law. 

(2) Any entrusting of possession of goods to a merchant who deals in 
goods of that kind gives him power to transfer all rights of the entruster to 
a buyer in ordinary course of business. 
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(3) "Entrusting" includes any delivery and any acquiescence in retention 
of possession regardless of any condition expressed between the parties to 
the delivery or acquiescence and regardless of whether the procurement of 
the entrusting or the possessor's disposition of the goods has been such as to 
be larcenous under the criminal law. 

(4) The rights of other purchasers of goods and of lien creditors are 
governed by the chapters on secured transactions (chapter 9) and docu- 
ments of title (chapter 7). 



History. 

1967, ch. 161, § 2-403, p. 351; am. 1993, ch. 
288, § 50, p. 1019; am. 2001, ch. 21, § 1, p. 
27. 



Compiler's Notes. This section is set out 
above to correct an error appearing in the 
section heading in the bound volume. 



OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

Sections 20(4), 23, 24, 25, Uniform Sales Act; 
Section 9, especially 9(2), Uniform Trust Re- 
ceipts Act; Section 9, Uniform Conditional 
Sales Act. 

Changes: Consolidated and rewritten. 

Purposes of Changes: 

To gather together a series of prior uniform 
statutory provisions and the case-law there- 
under and to state a unified and simplified 
policy on good faith purchase of goods. 

1. The basic policy of our law allowing 
transfer of such title as the transferor has is 
generally continued and expanded under sub- 
section (1). In this respect the provisions of 
the section are applicable to a person taking 
by any form of "purchase" as defined by this 
Act. Moreover the policy of this Act expressly 
providing for the application of supplemen- 
tary general principles of law to sales trans- 
actions wherever appropriate joins with the 
present section to continue unimpaired all 
rights acquired under the law of agency or of 
apparent agency or ownership or other estop- 
pel, whether based on statutory provisions or 
on case law principles. The section also leaves 
unimpaired the powers given to selling fac- 
tors under the earlier Factors Acts. In addi- 
tion subsection (1) provides specifically for the 
protection of the good faith purchaser for 
value in a number of specific situations which 
have been troublesome under prior law. 

On the other hand, the contract of purchase 
is of course limited by its own terms as in a 
case of pledge for a limited amount or of sale 
of a fractional interest in goods. 

2. The many particular situations in which 
a buyer in ordinary course of business from a 
dealer has been protected against reservation 
of property or other hidden interest are gath- 
ered by subsections (2)-(4) into a single prin- 
ciple protecting persons who buy in ordinary 
course out of inventory. Consignors have no 
reason to complain, nor have lenders who 



hold a security interest in the inventory, since 
the very purpose of goods in inventory is to be 
turned into cash by sale. 

The principle is extended in subsection (3) 
to fit with the abolition of the old law of "cash 
sale" by subsection (1) (c). It is also freed from 
any technicalities depending on the extended 
law of larceny; such extension of the concept 
of theft to include trick, particular types of 
fraud, and the like is for the purpose of 
helping conviction of the offender; it has no 
proper application to the long-standing policy 
of civil protection of buyers from persons 
guilty of such trick or fraud. Finally, the 
policy is extended, in the interest of simplicity 
and sense, to any entrusting by a bailor; this 
is in consonance with the explicit provisions 
of Section 7-205 on the powers of a warehouse 
who is also in the business of buying and 
selling fungible goods of the kind he stores. As 
to entrusting by a secured party, subsection 
(2) is limited by the more specific provisions of 
Section 9-307 (1), which deny protection to a 
person buying farm products from a person 
engaged in farming operations. 

3. The definition of "buyer in ordinary 
course of business" (Section 1-201) is effective 
here and preserves the essence of the healthy 
limitations engrafted by the case-law on the 
older statutes. The older loose concept of good 
faith and wide definition of value combined to 
create apparent good faith purchasers in 
many situations in which the result outraged 
common sense; the court's solution was to 
protect the original title especially by use of 
"cash sale" or of over-technical construction of 
the enabling clauses of the statutes. But such 
rulings then turned into limitations on the 
proper protection of buyers in the ordinary 
market. Section 1-201 (9) cuts down the cat- 
egory of buyer in ordinary course in such 
fashion as to take care of the results of the 
cases, but with no price either in confusion or 
in injustice to proper dealings in the normal 
market. 
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4. Except as provided in subsection (1), the Definitional Cross References: 
rights of purchasers other than buyers in "Buyer in ordinary course of business." Sec- 
ordinary course are left to the Articles [Chap- tion 1-201. 

ters] on Secured Transactions, Documents of « Good faith » Sections 1-201 and 2-103. 

Title, and Bulk Sales. "Goods." Section 2-105. 

Cross References: Section 

Point 1: Sections 1-103 and 1-201. „_ . __ L . H rtrt „ 

Point 2: Sections 1-201, 2-402, 7-205 and Purchaser. Section 1-201. 

9-307 (1). "Signed." Section 1-201. 

Points 3 and 4: Sections 1-102, 1-201, 2-104, "Term." Section 1-201. 

2-707 and Articles [Chapters] 6, 7 and 9. "Value." Section 1-201. 

Part 5. Performance 

28-2-503. Manner of seller's tender of delivery. — (1) Tender of 
delivery requires that the seller put and hold conforming goods at the 
buyer's disposition and give the buyer any notification reasonably necessary 
to enable him to take delivery The manner, time and place for tender are 
determined by the agreement and this chapter, and in particular 

(a) tender must be at a reasonable hour, and if it is of goods they must be 
kept available for the period reasonably necessary to enable the buyer to 
take possession; but 

(b) unless otherwise agreed the buyer must furnish facilities reasonably 
suited to the receipt of the goods. 

(2) Where the case is within the next section respecting shipment tender 
requires that the seller comply with its provisions. 

(3) Where the seller is required to deliver at a particular destination 
tender requires that he comply with subsection (1) and also in any 
appropriate case tender documents as described in subsections (4) and (5) of 
this section. 

(4) Where goods are in the possession of a bailee and are to be delivered 
without being moved 

(a) tender requires that the seller either tender a negotiable document of 
title covering such goods or procure acknowledgment by the bailee of the 
buyer's right to possession of the goods; but 

(b) tender to the buyer of a nonnegotiable document of title or of a record 
directing to the bailee to deliver is sufficient tender unless the buyer 
seasonably objects, and except as otherwise provided in chapter 9, title 28, 
Idaho Code, receipt by the bailee of notification of the buyer's rights fixes 
those rights as against the bailee and all third persons; but risk of loss of 
the goods and of any failure by the bailee to honor the nonnegotiable 
document of title or to obey the direction remains on the seller until the 
buyer has had a reasonable time to present the document or direction, and 
a refusal by the bailee to honor the document or to obey the direction 
defeats the tender. 

(5) Where the contract requires the seller to deliver documents 

(a) he must tender all such documents in correct form, except as provided 
in this chapter with respect to bills of lading in a set (subsection (2) of 
section 28-2-323); and 

(b) tender through customary banking channels is sufficient and dishonor 
of a draft accompanying or associated with the documents constitutes 
nonacceptance or rejection. 
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History. 

1967, ch. 161, 

42, § 9, p. 77. 



2-503, p. 351; am. 2004, ch. 



Compiler's Notes. Sections 8 and 10 of 
S.L. 2004, ch. 42 are compiled as §§ 28-2-401 
and 28-2-505, respectively. 



OFFICIAL COMMENT 



Prior Uniform Statutory Provision: See 

Sections 11, 19, 20, 43 (3) and (4), 46 and 51, 
Uniform Sales Act. 

Changes: The general policy of the above 
sections is continued and supplemented but 
subsection (3) changes the rule of prior sec- 
tion 19 (5) as to what constitutes a "destina- 
tion" contract and subsection (4) incorporates 
a minor correction as to tender of delivery of 
goods in the possession of a bailee. 

Purposes of Changes: 

1. The major general rules governing the 
manner of proper or due tender or delivery 
are gathered in this section. The term "ten- 
der" is used in this Article [Chapter] in two 
different senses. In one sense it refers to "due 
tender" which contemplates an offer coupled 
with a present ability to fulfill all the condi- 
tions resting on the tendering party and must 
be followed by actual performance if the other 
party shows himself ready to proceed. Unless 
the context unmistakably indicates otherwise 
this is the meaning of "tender" in this Article 
[Chapter] and the occasional addition of the 
word "due" is only for clarity and emphasis. At 
other times it is used to refer to an offer of 
goods or documents under a contract as if in 
fulfillment of its conditions even though there 
is a defect when measured against the con- 
tract obligation. Used in either sense, how- 
ever, "tender" connotes such performance by 
the tendering party as puts the other party in 
default if he fails to proceed in some manner. 
These concepts of tender would apply to ten- 
der of either tangible or electronic documents 
of title. 

2. The seller's general duty to tender and 
deliver is laid down in Section 2-301 and more 
particularly in Section 2-507. The seller's 
right to a receipt if he demands one and 
receipts are customary is governed by Section 
1-205. Subsection (1) of the present section 
proceeds to set forth two primary require- 
ments of tender: first, that the seller "put and 
hold conforming goods at the buyer's disposi- 
tion" and, second, that he "give the buyer any 
notice reasonably necessary to enable him to 
take delivery." 

In cases in which payment is due and 
demanded upon delivery the "buyer's disposi- 
tion" is qualified by the seller's right to retain 
control of the goods until payment by the 
provision of this Article [Chapter] on delivery 
on condition. However, where the seller is 
demanding payment on delivery he must first 
allow the buyer to inspect the goods in order 
to avoid impairing his tender unless the con- 



tract for sale is on C.I.F., C.O.D., cash against 
documents or similar terms negating the priv- 
ilege of inspection before payment. 

In the case of contracts involving docu- 
ments the seller can "put and hold conforming 
goods at the buyer's disposition" under sub- 
section (1) by tendering documents which give 
the buyer complete control of the goods under 
the provisions of Article [Chapter] 7 on due 
negotiation. 

3. Under paragraph (a) of subsection (1) 
usage of the trade and the circumstances of 
the particular case determine what is a rea- 
sonable hour for tender and what constitutes 
a reasonable period of holding the goods avail- 
able. 

4. The buyer must furnish reasonable facil- 
ities for the receipt of the goods tendered by 
the seller under subsection (1), paragraph (b). 
This obligation of the buyer is no part of the 
seller's tender. 

5. For the purposes of subsection (2) and 
(3) there is omitted from this Article [Chap- 
ter] the rule under prior uniform legislation 
that a term requiring the seller to pay the 
freight or cost of transportation to the buyer 
is equivalent to an agreement by the seller to 
deliver to the buyer or at an agreed destina- 
tion. This omission is with the specific inten- 
tion of negating the rule, for under this Article 
[Chapter] the "shipment" contract is regarded 
as the normal one and the "destination" con- 
tract as the variant type. The seller is not 
obligated to deliver at a named destination 
and bear the concurrent risk of loss until 
arrival, unless he has specifically agreed so to 
deliver or the commercial understanding of 
the terms used by the parties contemplates 
such delivery. 

6. Paragraph (a) of subsection (4) continues 
the rule of the prior uniform legislation as to 
acknowledgment by the bailee. Paragraph (b) 
of subsection (4) adopts the rule that between 
the buyer and the seller the risk of loss 
remains on the seller during a period reason- 
able for securing acknowledgment of the 
transfer from the bailee, while as against all 
other parties the buyer's rights are fixed as of 
the time the bailee receives notice of the 
transfer. 

7. Under subsection (5) documents are 
never "required" except where there is an 
express contract term or it is plainly implicit 
in the peculiar circumstances of the case or in 
a usage of trade. Documents may, of course, 
be "authorized" although not required, but 
such cases are not within the scope of this 
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subsection. When documents are required, Point 5: Sections 2-308, 2-310 and 2-509. 

there are three main requirements of this Point 7: Section 2-614(1). 

subsection: (1) "All": each required document Specific matters involving tender are cov- 

is essential to a proper tender; (2) "Such": the ere d in many additional sections of this Arti- 

documents must be the ones actually required cle [Chapter]. See Sections 1-205, 2-301, 

by the contract in terms of source and sub- 2 -306 to 2-319, 2-321(3), 2-504, 2-507(2), 

stance; (3) "Correct form": all documents must 2-511(1) 2-513 2-612 and 2-614 

be in correct form. These requirements apply Definitiona i Cross References: 

o both tangible and electronic documents of « A ent .» Section lm2Qlm 

title. When tender is made through custom- «„?„ ri ,. „ e .. 

ary banking channels, a draft may accompany J?ill of lading. Section 1-201. 

or be associated with a document of title. The u ^ Uy f' ™ o -, ™ 

language has been broadened to allow for Conforming. Section 2-106. 

drafts to be associated with an electronic Contract. Section 1-201. 

document of title. Compare Section 2-104(2) Delivery. Section 1-201. 

definition of financing agency. "Dishonor. Section 3-508. 

When a prescribed document cannot be "Document of title." Section 1-201. 

procured, a question of fact arises under the "Draft. Section 3-104. 

provision of this Article [Chapter] on substi- "Goods." Section 2-105. 

tuted performance as to whether the agreed "Notification." Section 1-201. 

manner of delivery is actually commercially "Reasonable time." Section 1-204. 

impracticable and whether the substitute is "Receipt" of goods. Section 2-103. 

commercially reasonable. "Rights." Section 1-201. 

Cross References: "Seasonably." Section 1-204. 

Point 2: Sections 1-205, 2-301, 2-310, 2-507 "Seller." Section 2-103. 

and 2-513 and Article [Chapter] 7. "Written." Section 1-201. 

28-2-505. Seller's shipment under reservation. — (1) Where the 
seller has identified goods to the contract by or before shipment: 

(a) his procurement of a negotiable bill of lading to his own order or 
otherwise reserves in him a security interest in the goods. His procure- 
ment of the bill to the order of a financing agency or of the buyer indicates 
in addition only the seller's expectation of transferring that interest to the 
person named. 

(b) a nonnegotiable bill of lading to himself or his nominee reserves 
possession of the goods as security but except in a case of conditional 
delivery (subsection (2) of section 28-2-507) a nonnegotiable bill of lading 
naming the buyer as consignee reserves no security interest even though 
the seller retains possession or control of the bill of lading. 

(2) When shipment by the seller with reservation of a security interest is 
in violation of the contract for sale it constitutes an improper contract for 
transportation within the preceding section but impairs neither the rights 
given to the buyer by shipment and identification of the goods to the contract 
nor the seller's powers as a holder of a negotiable document of title. 

History. Compiler's Notes. Section 9 of S.L. 2004, 

1967, ch. 161, § 2-505, p. 351; am. 2004, ch. ch. 42 is compiled as § 28-2-503. 
42, § 10, p. 77. 

OFFICIAL COMMENT 

Prior Uniform Statutory Provision: Purposes of Changes: 

Section 20(2), (3), (4), Uniform Sales Act. To continue in general the policy of the prior 

Changes: Completely rephrased, the "pow- uniform statutory provision with certain mod- 

ers" of the parties in cases of reservation ifications of emphasis and language, so that: 

being emphasized primarily rather than the 1. The security interest reserve to the 

"rightfulness" of reservation. seller under subsection (1) is restricted to 
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securing payment or performance by the 
buyer and the seller is strictly limited in his 
disposition and control of the goods as against 
the buyer and third parties. Under this Arti- 
cle [Chapter], the provision as to the passing 
of interest expressly applies "despite any res- 
ervation of security title" and also provides 
that the "rights, obligations and remedies" of 
the parties are not altered by the incidence of 
title generally. The security interest, there- 
fore, must be regarded as a means given to 
the seller to enforce his rights against the 
buyer which is unaffected by and in turn does 
not affect the location of title generally. The 
rules set forth in subsection (1) are not to be 
altered by any apparent "contrary intent" of 
the parties as to passing of title, since the 
rights and remedies of the parties to the 
contract of sale, as denned in this Article 
[Chapter] , rest on the contract and its perfor- 
mance or breach and not on stereotyped pre- 
sumptions as to the location of title. 

This Article [Chapter] does not attempt to 
regulate local procedure in regard to the ef- 
fective maintenance of the seller's security 
interest when the action is in replevin by the 
buyer against the carrier. 

2. Every shipment of identified goods un- 
der a negotiable bill of lading reserves a 
security interest in the seller under subsec- 
tion (1) paragraph (a). 

It is frequently convenient for the seller to 
make the bill of lading to the order of a 
nominee such as his agent at destination, the 
financing agency to which he expects to nego- 
tiate the document or the bank issuing a 
credit to him. In many instances, also, the 
buyer is made the order party. This Article 
[Chapter] does not deal directly with the 
question as to whether a bill of lading made 
out by the seller to the order of a nominee 
gives the carrier notice of any rights which 
the nominee may have so as to limit its 
freedom or obligation to honor the bill of 
lading in the hands of the seller as the origi- 
nal shipper if the expected negotiation fails. 
This is dealt with in the Article [Chapter] on 
Documents of Title (Article [Chapter] 7). 

3. A non-negotiable bill of lading taken to a 
party other than the buyer under subsection 



(1) paragraph (b) reserves possession of the 
goods as security in the seller but if he seeks 
to withhold the goods improperly the buyer 
can tender payment and recover them. 

4. In the case of a shipment by non-nego- 
tiable bill of lading taken to a buyer, the 
seller, under subsection (1) retains no security 
interest or possession as against the buyer 
and by the shipment he de facto loses control 
as against the carrier except where he right- 
fully and effectively stops delivery in transit. 
In cases in which the contract gives the seller 
the right to payment against delivery, the 
seller, by making an immediate demand for 
payment, can show that his delivery is condi- 
tional, but this does not prevent the buyer's 
power to transfer full title to a sub-buyer in 
ordinary course or other purchaser under 
Section 2-403. 

5. Under subsection (2) an improper reser- 
vation by the seller which would constitute a 
breach in no way impairs such of the buyer's 
rights as result from identification of the 
goods. The security title reserved by the seller 
under subsection (1) does not protect his re- 
taining possession or control of the document 
or the goods for the purpose of exacting more 
than is due him under the contract. 

Cross References: 
Point 1: Section 1-201. 

Article [Chapter] 7. 

Sections 2-501(2) and 2-504. 
Sections 2-403, 2-507(2) and 



Point 

Point 

Point 
2-705. 

Point 5: Sections 2-310, 2-319(4), 2-320(4), 
2-501 and 2-502 and Article [Chapter] 7. 

Definitional Cross References: 

"Bill of lading." Section 1-201. 

"Buyer." Section 2-103. 

"Consignee." Section 7-102. 

"Contract." Section 1-201. 

"Contract for sale." Section 2-106. 

"Delivery." Section 1-201. 

"Financing agency." Section 2-104. 

"Goods." Section 2-105. 

"Holder." Section 1-201. 

"Person." Section 1-201. 

"Security interest." Section 1-201. 

"Seller." Section 2-103. 



28-2-506. Rights of financing agency. — (1) A financing agency by 
paying or purchasing for value a draft which relates to a shipment of goods 
acquires to the extent of the payment or purchase and in addition to its own 
rights under the draft and any document of title securing it any rights of the 
shipper in the goods including the right to stop delivery and the shipper's 
right to have the draft honored by the buyer. 

(2) The right to reimbursement of a financing agency which has in good 
faith honored or purchased the draft under commitment to or authority from 
the buyer is not impaired by subsequent discovery of defects with reference 
to any relevant document which was apparently regular. 
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History. Compiler's Notes. Section 12 of S.L. 2004, 

1967, ch. 161, § 2-506, p. 351; am. 2004, ch. ch. 42 is compiled as § 28-2-509. 
42, § 11, p. 77. 

OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

None. 
Purposes: 

1. "Financing agency" is broadly denned in 
this Article [Chapter] to cover every normal 
instance in which a party aids or intervenes 
in the financing of a sales transaction. The 
term as used in subsection (1) is not in any 
sense intended as a limitation and covers any 
other appropriate situation which may arise 
outside the scope of the definition. 

2. "Paying" as used in subsection (1) is 
typified by the letter of credit, or "authority to 
pay" situation in which a banker, by arrange- 
ment with the buyer or other consignee, pays 
on behalf a draft for the price of the goods. It 
is immaterial whether the draft is formally 
drawn on the party paying or his principal, 
whether it is a sight draft paid in cash or a 
time draft "paid" in the first instance by 
acceptance, or whether the payment is viewed 
as absolute or conditional. All of these cases 
constitute "payment" under this subsection. 
Similarly, "purchasing for value" is used to 
indicate the whole area of financing by the 
seller's banker, and the principle of subsec- 
tion (1) is applicable without any niceties of 
distinction between "purchase," "discount," 
"advance against collection" or the like. But it 
is important to notice that the only right to 
have the draft honored that is acquired is that 
against the buyer; if any right against any one 
else is claimed it will have to be under some 
separate obligation of that other person. A 
letter of credit does not necessarily protect 
purchasers of drafts. See Article [Chapter] 5. 
And for the relations of the parties to docu- 
mentary drafts see Part 5 of Article [Chapter] 
4. 

3. Subsection (1) is made applicable to pay- 
ments or advances against a draft which 
"relates to" a shipment of goods and this has 
been chosen as a term of maximum breadth. 
In particular the term is intended to cover the 
case of a draft against an invoice or against a 



delivery order. Further, it is unnecessary that 
there be an explicit assignment of the invoice 
attached to the draft to bring the transaction 
within the reason of this subsection. 

4. After shipment, "the rights of the ship- 
per in the goods" are merely security rights 
and are subject to the buyer's right to force 
delivery upon tender of the price. The rights 
acquired by the financing agency are simi- 
larly limited and, moreover, if the agency fails 
to procure any outstanding negotiable docu- 
ment of title, it may find its exercise of these 
rights hampered or even defeated by the 
seller's disposition of the document to a third 
party. This section does not attempt to create 
any new rights in the financing agency 
against the carrier which would force the 
latter to honor a stop order from the agency, a 
stranger to the shipment, or any new rights 
against a holder to whom a document of title 
has been duly negotiated under Article [Chap- 
ter] 7. 

5. The definition of the language "on its 
face" from subsection (2) is designed to accom- 
modate electronic documents of title without 
changing the requirement of regularity of the 
document. 

Cross References: 

Point 1: Section 2-104(2) and Article 
[Chapter] 4. 

Point 2: Part 5 of Article [Chapter] 4, and 
Article [Chapter] 5. 

Point 4: Sections 2-501 and 2-502(1) and 
Article [Chapter] 7. 

Definitional Cross References: 

"Buyer." Section 2-103. 

"Document of title." Section 1-201. 

"Draft." Section 3-104. 

"Financing agency." Section 2-104. 

"Good faith." Section 2-103. 

"Goods." Section 2-105. 

"Honor." Section 1-201. 

"Purchase." Section 1-201. 

"Rights." Section 1-201. 

"Value." Section 1-201. 



28-2-509. Risk of loss in the absence of breach. — (1) Where the 
contract requires or authorizes the seller to ship the goods by carrier 

(a) if it does not require him to deliver them at a particular destination, 
the risk of loss passes to the buyer when the goods are duly delivered to 
the carrier even though the shipment is under reservation (section 
28-2-505); but 

(b) if it does require him to deliver them at a particular destination and 
the goods are there duly tendered while in the possession of the carrier, 
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the risk of loss passes to the buyer when the goods are there duly so 
tendered as to enable the buyer to take delivery. 

(2) Where the goods are held by a bailee to be delivered without being 
moved, the risk of loss passes to the buyer 

(a) on his receipt of possession or control of a negotiable document of title 
covering the goods; or 

(b) on acknowledgment by the bailee of the buyer's right to possession of 
the goods; or 

(c) after his receipt of possession or control of a nonnegotiable document 
of title or other direction to deliver in a record, as provided in subsection 
(4Kb) of section 28-2-503. 

(3) In any case not within subsection (1) or (2), the risk of loss passes to 
the buyer on his receipt of the goods if the seller is a merchant; otherwise the 
risk passes to the buyer on tender of delivery. 

(4) The provisions of this section are subject to contrary agreement of the 
parties and to the provisions of this chapter on sale on approval (section 
28-2-327) and on effect of breach on risk of loss (section 28-2-510). 



History. 

1967, ch. 161, § 2-509, p. 351; am. 2004, ch. 
42, § 12, p. 77. 



Compiler's Notes. Sections 11 and 13 of 
S.L. 2004, ch. 42 are compiled as §§ 28-2-506 
and 28-2-605, respectively. 



OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

Section 22, Uniform Sales Act. 

Changes: Rewritten, subsection (3) of this 
section modifying prior law. 

Purposes of Changes: To make it clear 
that: 

1. The underlying theory of these sections 
on risk of loss is the adoption of the contrac- 
tual approach rather than an arbitrary shift- 
ing of the risk with the "property" in the 
goods. The scope of the present section, there- 
fore, is limited strictly to those cases where 
there has been no breach by the seller. Where 
for any reason his delivery or tender fails to 
conform to the contract, the present section 
does not apply and the situation is governed 
by the provisions on effect of breach on risk of 
loss. 

2. The provisions of subsection (1) apply 
where the contract "requires or authorizes" 
shipment of the goods. This language is in- 
tended to be construed parallel to comparable 
language in the section on shipment by seller. 
In order that the goods be "duly delivered to 
the carrier" under paragraph (a) a contract 
must be entered into with the carrier which 
will satisfy the requirements of the section on 
shipment by the seller and the delivery must 
be made under circumstances which will en- 
able the seller to take any further steps nec- 
essary to a due tender. The underlying reason 
of this subsection does not require that the 
shipment be made after contracting, but 



where, for example, the seller buys the goods 
afloat and later diverts the shipment to the 
buyer, he must identify the goods to the 
contract before the risk of loss can pass. To 
transfer the risk it is enough that a proper 
shipment and a proper identification come to 
apply to the same goods although, aside from 
special agreement the risk will not pass ret- 
roactively to the time of shipment in such a 
case. 

3. Whether the contract involves delivery 
at the seller's place of business or at the situs 
of the goods, a merchant seller cannot trans- 
fer risk of loss and it remains upon him until 
actual receipt by the buyer, even though full 
payment has been made and the buyer has 
been notified that the goods are at his dis- 
posal. Protection is afforded him, in the event 
of breach by the buyer, under the next section. 

The underlying theory of this rule is that a 
merchant who is to make physical delivery at 
his own place continues meanwhile to control 
the goods and can be expected to insure his 
interest in them. The buyer, on the other 
hand, has no control of the goods and it is 
extremely unlikely that he will carry insur- 
ance on goods not yet in his possession. 

4. Where the agreement provides for deliv- 
ery of the goods as between the buyer and 
seller without removal from the physical pos- 
session of a bailee, the provisions on manner 
of tender of delivery apply on the point of 
transfer of risk. Due delivery of a negotiable 
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document of title covering the goods or ac- 
knowledgment by the bailee that he holds for 
the buyer completes the "delivery" and passes 
the risk. See definition of delivery in Article 1, 
Section 1-201 and the definition of control in 
Article 7, Section 7-106. 

5. The provisions of this section are made 
subject by subsection (4) to the "contrary 
agreement" of the parties. This language is 
intended as the equivalent of the phrase "un- 
less otherwise agreed" used more frequently 
throughout this Act. "Contrary" is in no way 
used as a word of limitation and the buyer 
and seller are left free to readjust their rights 
and risks as declared by this section in any 
manner agreeable to them. Contrary agree- 
ment can also be found in the circumstances 
of the case, a trade usage or practice, or a 
course of dealing or performance. 



Cross References: 

Point 1: Section 2-510(1). 

Point 2: Sections 2-503 and 2-504. 

Point 3: Sections 2-104, 2-503 and 2-510. 

Point 4: Section 2-503(4). 

Point 5: Section 1-201. 

Definitional Cross References: 

"Agreement." Section 1-201. 

"Buyer." Section 2-103. 

"Contract." Section 1-201. 

"Delivery." Section 1-201. 

"Document of title." Section 1-201. 

"Goods." Section 2-105. 

"Merchant." Section 2-104. 

"Party." Section 1-201. 

"Receipt" of goods. Section 2-103. 

"Sale on approval." Section 2-326. 

"Seller." Section 2-103. 



Part 6. Breach, Repudiation and Excuse 



28-2-601. Buyer's rights on improper delivery. 



Analysis 

Rejection of goods. 
Right of rejection. 

Rejection of Goods. 

Athletic club owners' rejection of a dehu- 
midifier occurred within a reasonable time 
after delivery because they needed to operate 
the dehumidifier in the athletic club to deter- 
mine whether it conformed to the express 
warranty that it was fit for that particular 
purpose, and their continued use of the dehu- 
midifier was necessary to mitigate damages 
and was not an act inconsistent with the 



corporation's ownership. Keller v. Inland Met- 
als All Weather Conditioning, Inc., 139 Idaho 
233, 76 P.3d 977 (2003). 

Right of Rejection. 

Where, based upon the clear language of 
the contract and usage of trade, a buyer had 
the right to designate the fields from which an 
order of onions came, and the seller at- 
tempted to deliver onions that were not from 
the designated fields, the buyer rightfully 
rejected the non-conforming goods under sub- 
section (a). Panike & Sons Farms, Inc. v. 
Smith, 147 Idaho 562, 212 P.3d 992 (2009). 



28-2-602. Manner and effect of rightful rejection, 



Rejection Within Reasonable Time. 

Athletic club owners' rejection of a dehu- 
midifier occurred within a reasonable time 
after delivery because they needed to operate 
the dehumidifier in the athletic club to deter- 
mine whether it conformed to the express 
warranty that it was fit for that particular 



purpose, and their continued use of the dehu- 
midifier was necessary to mitigate damages 
and was not an act inconsistent with the 
corporation's ownership. Keller v. Inland Met- 
als All Weather Conditioning, Inc., 139 Idaho 
233, 76 P.3d 977 (2003). 



28-2-605. Waiver of buyer's objections by failure to particularize. 

— (1) The buyer's failure to state in connection with rejection a particular 
defect which is ascertainable by reasonable inspection precludes him from 
relying on the unstated defect to justify rejection or to establish breach 

(a) where the seller could have cured it if stated seasonably; or 

(b) between merchants when the seller has after rejection made a request 
in writing for a full and final written statement of all defects on which the 
buyer proposes to rely 
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(2) Payment against documents made without reservation of rights 
precludes recovery of the payment for defects apparent in the documents. 



History. 

1967, ch. 161, 
42, § 13, p. 77. 



2-605, p. 351; am. 2004, ch. 



OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

None. 
Purposes: 

1. The present section rests upon a policy 
of permitting the buyer to give a quick and 
informal notice of defects in a tender without 
penalizing him for omissions in his state- 
ment, while at the same time protecting a 
seller who is reasonably misled by the buyer's 
failure to state curable defects. 

2. Where the defect in a tender is one 
which could have been cured by the seller, a 
buyer who merely rejects the delivery without 
stating his objections to it is probably acting 
in commercial bad faith and seeking to get out 
of a deal which has become unprofitable. 
Subsection (1) (a), following the general policy 
of this Article [Chapter] which looks to pre- 
serving the deal wherever possible, therefore 
insists that the seller's right to correct his 
tender in such circumstances be protected. 

3. When the time for cure is past, subsec- 
tion (1) (b) makes it plain that a seller is 
entitled upon request to a final statement of 
objections upon which he can rely. What is 
needed is that he make clear to the buyer 
exactly what is being sought. A formal de- 
mand under paragraph (b) will be sufficient in 
the case of a merchant-buyer. 

4. Subsection (2) applies to the particular 
case of documents the same principle which 
the section on effects of acceptance applies to 
the case of goods. The matter is dealt with in 
this section in terms of "waiver" or objections 
rather than of right to revoke acceptance, 



partly to avoid any confusion with the prob- 
lems of acceptance of goods and partly be- 
cause defects in documents which are not 
taken as grounds for rejection are generally 
minor ones. The only defects concerned in the 
present subsection are defects in the docu- 
ments which are apparent. This rule applies 
to both tangible and electronic documents of 
title. Where payment is required against the 
documents they must be inspected before pay- 
ment, and the payment then constitutes ac- 
ceptance of the documents. Under the section 
dealing with this problem, such acceptance of 
the documents does not constitute an accep- 
tance of the goods or impair any options or 
remedies of the buyer for their improper de- 
livery. Where the documents are delivered 
without requiring such contemporary action 
as the payment from the buyer, the reason of 
the next section on what constitutes accep- 
tance of goods, applies. Their acceptance by 
non-objection is therefore postponed until af- 
ter a reasonable time for their inspection. In 
either situation, however, the buyer "waives" 
only the defects apparent in the documents. 

Cross References: 

Point 2: Section 2-508. 

Point 4: Sections 2-512(2), 2-606(1) (b), 
2-607(2). 

Definitional Cross References: 

"Between merchants." Section 2-104. 

"Buyer." Section 2-103. 

"Seasonably." Section 1-204. 

"Seller." Section 2-103. 

"Writing" and "written." Section 1-201. 



28-2-607. Effect of acceptance — Notice of breach — Burden of 
establishing breach after acceptance — Notice of 
claim or litigation to person answerable over. 



Collateral References. Sufficiency and 
timeliness of buyer's notice under UCC 



§ 607(3)(a) of seller's breach of warranty. 89 
A.L.R.5th 319. 



28-2-608. Revocation of acceptance in whole or in part. 



Analysis 

Latent defects. 
Remedy unavailable. 

Latent Defects. 

Section 28-2-725(2) provides that, where a 



warranty explicitly extends to future perfor- 
mance of goods, any breach of warranty oc- 
curs at the time of such performance. Thus, 
while a buyer has a duty to inspect goods at 
the time of delivery to find patent defects, he 
must be allowed a reasonable time after in- 
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specting and accepting the goods to discover revoke his acceptance upon discovering that 
latent defects under this section. Where farm- the Jeep previously sustained collision darn- 
ers alleged a breach of warranty due to a age that was insufficiently repaired. Sale con- 
latent defect in feed supplement supplier's tract stated the dealership was to deliver the 
product — its propensity to turn acidic and, Jeep "as is" with all the faults it contained at 
thus, be harmful to calves if not refrigerated the time of the sale. Haight v. Dale's Used 
— the defect could not have been found on Cars, Inc., 139 Idaho 853, 87 P.3d 962 (Ct. 
inspection at delivery. Millenkamp v. Davisco App 2003) 
Foods Int'l, Inc., 562 F.3d 971 (9th Cir. 2009). 

Remedy Unavailable. 

Buyer of a used Jeep was not permitted to 

Part 7. Remedies 

28-2-705. Seller's stoppage of delivery in transit or otherwise. — 

(1) The seller may stop delivery of goods in the possession of a carrier or 
other bailee when he discovers the buyer to be insolvent (section 28-2-702) 
and may stop delivery of carload, truckload, plane load or larger shipments 
of express or freight when the buyer repudiates or fails to make a payment 
due before delivery or if for any other reason the seller has a right to 
withhold or reclaim the goods. 

(2) As against such buyer the seller may stop delivery until 

(a) receipt of the goods by the buyer; or 

(b) acknowledgment to the buyer by any bailee of the goods except a 
carrier that the bailee holds the goods for the buyer; or 

(c) such acknowledgment to the buyer by a carrier by reshipment or as a 
warehouse; or 

(d) negotiation to the buyer of any negotiable document of title covering 
the goods. 

(3)(a) To stop delivery the seller must so notify as to enable the bailee by 
reasonable diligence to prevent delivery of the goods. 

(b) After such notification the bailee must hold and deliver the goods 
according to the directions of the seller but the seller is liable to the bailee 
for any ensuing charges or damages. 

(c) If a negotiable document of title has been issued for goods the bailee 
is not obliged to obey a notification to stop until surrender of possession or 
control of the document. 

(d) A carrier who has issued a nonnegotiable bill of lading is not obliged 
to obey a notification to stop received from a person other than the 
consignor. 

History. Compiler's Notes. Sections 13 and 15 of 

1967, ch. 161, § 2-705, p. 351; am. 2004, ch. S.L. 2004, ch. 42 are compiled as §§ 28-2-605 
42, § 14, p. 77. and 28-12-103, respectively. 

OFFICIAL COMMENT 

Prior Uniform Statutory Provision: velops the above sections of the Uniform Sales 

Sections 57-59, Uniform Sales Act; see also Act in the light of the other uniform statutory 

Sections 12, 14 and 42, Uniform Bills of provisions noted. 

Lading Act and Sections 9, 11 and 49, Uni- Purposes: To make it clear that: 

form Warehouse Receipts Act. 1. Subsection (1) applies the stoppage prin- 

Changes: This section continues and de- ciple to other bailees as well as carriers. 
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It also expands the remedy to cover the 
situations, in addition to buyer's insolvency, 
specified in the subsection. But since stoppage 
is a burden in any case to carriers, and might 
be a very heavy burden to them if it covered 
all small shipments in all these situations, 
the right to stop for reasons other than insol- 
vency is limited to carload, truckload, plane 
load or larger shipments. The seller shipping 
to a buyer of doubtful credit can protect him- 
self by shipping C.O.D. 

Where stoppage occurs for insecurity it is 
merely a suspension of performance, and if 
assurances are duly forthcoming from the 
buyer the seller is not entitled to resell or 
divert. 

Improper stoppage is a breach by the seller 
if it effectively interferes with the buyer's 
right to due tender under the section on 
manner of tender of delivery. However, if the 
bailee obeys an unjustified order to stop he 
may also be liable to the buyer. The measure 
of his obligation is dependent on the provi- 
sions of the Documents of Title Article [Chap- 
ter] (Section 7-303). Subsection 3(b) therefore 
gives him a right of indemnity as against the 
seller in such a case. 

2. "Receipt by the buyer" includes receipt 
by the buyer's designated representative, the 
subpurchaser, when shipment is made direct 
to him and the buyer himself never receives 
the goods. It is entirely proper under this 
Article [Chapter] that the seller, by making 
such direct shipment to the sub-purchaser, be 
regarded as acquiescing in the latter's pur- 
chase and as thus barred from stoppage of the 
goods as against him. 

As between the buyer and the seller, the 
latter's right to stop the goods at any time 
until they reach the place of final delivery is 
recognized by this section. 

Under subsection (3)(c) and (d), the carrier 
is under no duty to recognize the stop order of 
a person who is a stranger to the carrier's 
contract. But the seller's right as against the 
buyer to stop delivery remains, whether or 



not the carrier is obligated to recognize the 
stop order. If the carrier does obey it, the 
buyer cannot complain merely because of that 
circumstance; and the seller becomes obli- 
gated under subsection (3)(b) to pay the car- 
rier any ensuing damages or charges. 

3. A diversion of a shipment is not a "re- 
shipment" under subsection (2)(c) when it is 
merely an incident to the original contract of 
transportation. Nor is the procurement of 
"exchange bills" of lading which change only 
the name of the consignee to that of the 
buyer's local agent but do not alter the desti- 
nation of a reshipment. 

Acknowledgment by the carrier as a "ware- 
house" within the meaning of this Article 
[Chapter] requires a contract of a truly differ- 
ent character from the original shipment, a 
contract not in extension of transit but as a 
warehouse. 

4. Subsection (3)(c) makes the bailee's obe- 
dience of a notification to stop conditional 
upon the surrender of possession or control of 
any outstanding negotiable document. 

5. Any charges or losses incurred by the 
carrier in following the seller's orders, 
whether or not he was obligated to do so, fall 
to the seller's charge. 

6. After an effective stoppage under this 
section the seller's rights in the goods are the 
same as if he had never made a delivery. 

Cross References: 

Sections 2-702 and 2-703. 

Point 1: Sections 2-503 and 2-609, and Ar- 
ticle [Chapter] 7. 

Point 2: Section 2-103 and Article [Chap- 
ter] 7. 

Definitional Cross References: 

"Buyer." Section 2-103. 

"Contract for sale." Section 2-106. 

"Document of title." Section 1-201. 

"Goods." Section 2-105. 

"Insolvent." Section 1-201. 

"Notification." Section 1-201. 

"Receipt" of goods. Section 2-103. 

"Rights." Section 1-201. 

"Seller." Section 2-103. 



28-2-706. Seller's resale including contract for resale. 

Collateral References. Resale of goods 
under UCC § 2-706. 101 A.L.R.5th 563. 

28-2-711. Buyer's remedies in general — Buyer's security interest 
in rejected goods. 



Damages. 

Where a buyer and seller entered into a 
contract for the sale of logs to be used by the 
buyer in the construction of a log cabin, and 
the seller breached the contract by failing to 
deliver the logs within a reasonable time, so 
that the buyer had to purchase the logs from 



another supplier in order to complete her 
cabin, the trial court properly awarded dam- 
ages for the buyer's cost of cover. Borah v. 
McCandless, 147 Idaho 73, 205 P.3d 1209 
(2009). 

When a buyer rightfully rejects goods, the 
buyer can either cover and recover as dam- 
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ages the difference between the cost of cover 
and the contract price, or recover as damages 
the difference between the market price and 



the contract price. Panike & Sons Farms, Inc. 
v. Smith, 147 Idaho 562, 212 P.3d 992 (2009). 



28-2-712. "Cover" — Buyer's procurement of substitute goods. 

Cited in: Panike & Sons Farms, Inc. v. 
Smith, 147 Idaho 562, 212 P.3d 992 (2009). 

28-2-713. Buyer's damages for nondelivery or repudiation. 



Analysis 

Applicability. 
Measure of damages. 

Applicability. 

Buyer could not have recovered damages 
from a debtor's partners under this section 
because the partners were not the sellers 
under the original contract; that role was 
played by the debtor, and the buyer had 
acknowledged the fact. In re Morton, 2009 
Bankr. LEXIS 1518 (Bankr. D. Idaho June 9, 
2009). 

Measure of Damages. 

In a breach of express warranty case, there 
was no contention that the market price for a 



seven ton dehumidifier of the type described 
in the parties' contract was higher than the 
contract price for that dehumidifier; there- 
fore, the only damages the owners of an 
athletic club were entitled to recover were 
incidental and consequential damages, and 
the district court's damage award had to be 
reduced by $10,659. Keller v. Inland Metals 
All Weather Conditioning, Inc., 139 Idaho 
233, 76 P.3d 977 (2003). 

When a buyer rightfully rejects goods, the 
buyer can either cover and recover as dam- 
ages the difference between the cost of cover 
and the contract price, or recover as damages 
the difference between the market price and 
the contract price. Panike & Sons Farms, Inc. 
v. Smith, 147 Idaho 562, 212 P.3d 992 (2009). 



28-2-714. Buyer's damages for breach in regard to accepted goods. 

Cited in: Powers v. Am. Honda Motor Co., 
139 Idaho 333, 79 P.3d 154 (2003). 

28-2-715. Buyer's incidental and consequential damages. 



Amount of Damages. 

In a breach of express warranty case, there 
was no contention that the market price for a 
seven ton dehumidifier of the type described 
in the parties' contract was higher than the 
contract price for that dehumidifier; there- 
fore, the only damages the owners of an 



athletic club were entitled to recover were 
incidental and consequential damages, and 
the district court's damage award had to be 
reduced by $10,659. Keller v. Inland Metals 
All Weather Conditioning, Inc., 139 Idaho 
233, 76 R3d 977 (2003). 



28-2-721. Remedies for fraud. 



Applicability. 

Buyer could not recover damages from a 
debtor's partners under this section because 
the partners made no representations to the 



buyer, nor could they have breached the sales 
contract because the partners were not par- 
ties to the contract. In re Morton, 2009 Bankr. 
LEXIS 1518 (Bankr. D. Idaho June 9, 2009). 



28-2-725. Statute of limitations in contracts for sale. 



Analysis 

Accrual of cause of action. 
Latent defects. 



Accrual of Cause of Action. 

Seller of insulation was not entitled to sum- 
mary judgment against a buyer who alleged 
that the seller's manufacturing process 
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caused the insulation to shrink after installa- the time of delivery to find patent defects, he 
tion. Because it was unclear when the shrink- must be allowed a reasonable time after in- 
age, which was hidden after installation, specting and accepting the goods to discover 
should have been discovered, the court could latent defects under this section. Where farm- 
not rule as a matter of law that the buyer's ers alleged a breach of warranty due to a 
warranty claims were time-barred. Hansen- latent defect in feed supplement supplier's 
Rice, Inc. v. Celotex Corp., 414 F. Supp. 2d 970 product — its propensity to turn acidic and, 
(D. Idaho 2006). thus, be harmful to calves if not refrigerated 

— the defect could not have been found on 

Latent Defects. inspection at delivery. Millenkamp v. Davisco 

Subsection (2) provides that, where a war- Foods Int'l, Inc., 562 F.3d 971 (9th Cir. 2009). 

ranty explicitly extends to future perfor- Collateral References. What constitutes 

mance of goods, any breach of warranty oc- warranty explicitly extending to "future per- 

curs at the time of such performance. Thus, formance"for purposes of UCC § 2-725(2). 81 

while a buyer has a duty to inspect goods at A.L.R.5th 483. 

CHAPTER 3 

UNIFORM COMMERCIAL CODE — NEGOTIABLE INSTRUMENTS 

Part 1. General Provisions and Definitions Part 4. Liability of Parties 

section. section. 

28-3-103. Definitions. 28-3-416. Transfer warranties. 

28-3-104. Negotiable instrument. 28-3-417. Presentment warranties. 

Part 1. General Provisions and Definitions 

28-3-103. Definitions. — (1) In this chapter: 

(a) "Acceptor" means a drawee who has accepted a draft. 

(b) "Drawee" means a person ordered in a draft to make payment. 

(c) "Drawer" means a person who signs or is identified in a draft as a 
person ordering payment. 

(d) "Good faith" means honesty in fact in the conduct or transaction 
concerned. 

(e) "Maker" means a person who signs or is identified in a note as a 
person undertaking to pay. 

(f) "Order" means a written instruction to pay money signed by the 
person giving the instruction. The instruction may be addressed to any 
person, including the person giving the instruction, or to one (1) or more 
persons jointly or in the alternative but not in succession. An authoriza- 
tion to pay is not an order unless the person authorized to pay is also 
instructed to pay. 

(g) "Ordinary care" in the case of a person engaged in business means 
observance of reasonable commercial standards, prevailing in the area in 
which the person is located, with respect to the business in which the 
person is engaged. In the case of a bank that takes an instrument for 
processing for collection or payment by automated means, reasonable 
commercial standards do not require the bank to examine the instrument 
if the failure to examine does not violate the bank's prescribed procedures 
and the bank's procedures do not vary unreasonably from general banking 
usage not disapproved by this chapter or chapter 4. 

(h) "Party" means a party to an instrument. 

(i) "Promise" means a written undertaking to pay money signed by the 

person undertaking to pay. An acknowledgment of an obligation by the 
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obligor is not a promise unless the obligor also undertakes to pay the 

obligation. 

(j) "Prove" with respect to a fact means to meet the burden of establishing 

the fact (section 28-l-201(b)(8)). 

(k) "Remitter" means a person who purchases an instrument from its 

issuer if the instrument is payable to an identified person other than the 

purchaser. 

(2) Other definitions applying to this chapter and the sections in which 

they appear are: 



"Acceptance" 

"Accommodated party" 

"Accommodation party" 

"Alteration" 

"Anomalous indorsement" 

"Blank indorsement" 

"Cashier's check" 

"Certificate of deposit" 

"Certified check" 

"Check" 

"Consideration" 

"Demand draft" 

"Draft" 

"Holder in due course" 

"Incomplete instrument" 

"Indorsement" 

"Indorser" 

"Instrument" 

"Issue" 

"Issuer" 

"Negotiable instrument" 

"Negotiation" 

"Note" 

"Payable at a definite time" 

"Payable on demand" 

"Payable to bearer" 

"Payable to order" 

"Payment" 

"Person entitled to enforce" 

"Presentment" 

"Reacquisition" 

"Special indorsement" 

"Teller's check" 

"Transfer of instrument" 

"Traveler's check" 

"Value" 



Section 28-3-409 
Section 28-3-419 
Section 28-3-419 
Section 28-3-407 
Section 28-3-205 
Section 28-3-205 
Section 28-3-104 
Section 28-3-104 
Section 28-3-409 
Section 28-3-104 
Section 28-3-303 
Section 28-3-104 
Section 28-3-104 
Section 28-3-302 
Section 28-3-115 
Section 28-3-204 
Section 28-3-204 
Section 28-3-104 
Section 28-3-105 
Section 28-3-105 
Section 28-3-104 
Section 28-3-201 
Section 28-3-104 
Section 28-3-108 
Section 28-3-108 
Section 28-3-109 
Section 28-3-109 
Section 28-3-602 
Section 28-3-301 
Section 28-3-501 
Section 28-3-207 
Section 28-3-205 
Section 28-3-104 
Section 28-3-203 
Section 28-3-104 
Section 28-3-303 



(3) The following definitions in other chapters apply to this chapter: 
"Bank" Section 28-4-105 

"Banking day" Section 28-4-104 
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"Clearing house" 
"Collecting bank" 
"Depositary bank" 
"Documentary draft" 
"Intermediary bank" 
"Item" 

"Payor bank" 
"Suspends payments' 



Section 28-4-104 
Section 28-4-105 
Section 28-4-105 
Section 28-4-104 
Section 28-4-105 
Section 28-4-104 
Section 28-4-105 
Section 28-4-104 



(4) In addition, chapter 1 contains general definitions and principles of 
construction and interpretation applicable throughout this chapter. 



History. 

I.C., § 28-3-103, as added by 1993, ch. 288, 
§ 2, p. 1019; am. 2002, ch. 121, § 1, p. 338; 
am. 2004, ch. 43, § 31, p. 136. 

Compiler's Notes. In implementing the 
conforming amendments to the revision of 
Article 1 by S.L. 2004, ch. 43, the state of 
Idaho did not delete the definition of "good 



faith" contained in subsection (l)(d) of this 
section, as did the uniform act. Consequently, 
the following comments to this section were 
not revised to conform to the revised uniform 
comments. 

Section 32 of S.L. 2004, ch. 43 is compiled 
as § 28-4-605. 



OFFICIAL COMMENT 



1. Subsection (a) defines some common 
terms used throughout the Article that were 
not defined by former Article 3 and adds the 
definitions of "order" and "promise" found in 
former Section 3-102(l)(b) and (c). 

2. The definition of "order" includes an in- 
struction given by the signer to itself. The 
most common example of this kind of order is 
a cashier's check: a draft with respect to 
which the drawer and drawee are the same 
bank or branches of the same bank. Former 
Section 3-118(a) treated a cashier's check as a 
note. It stated "a draft drawn on the drawer is 
effective as a note." Although it is technically 
more correct to treat a cashier's check as a 
promise by the issuing bank to pay rather 
than an order to pay, a cashier's check is in 
the form of a check and it is normally referred 
to as a check. Thus, revised Article 3 follows 
banking practice in referring to a cashier's 
check as both a draft and a check rather than 
a note. Some insurance companies also follow 
the practice of issuing drafts in which the 
drawer draws on itself and makes the draft 
payable at or through a bank. These instru- 
ments are also treated as drafts. The obliga- 
tion of the drawer of a cashier's check or other 
draft drawn on the drawer is stated in Section 
3-412. 

An order may be addressed to more than 
one person as drawee either jointly or in the 
alternative. The authorization of alternative 
drawees follows former Section 3-102(l)(b) 
and recognizes the practice of drawers, such 
as corporations issuing dividend checks, who 
for commercial convenience name a number 
of drawees, usually in different parts of the 
country. Section 3-50 1(b)(1) provides that pre- 



sentment may be made to any one of multiple 
drawees. Drawees in succession are not per- 
mitted because the holder should not be re- 
quired to make more than one presentment. 
Dishonor by any drawee named in the draft 
entitles the holder to rights of recourse 
against the drawer or indorsers. 

3. The last sentence of subsection (a)(9) is 
intended to make it clear that an I.O.U. or 
other written acknowledgement of indebted- 
ness is not a note unless there is also an 
undertaking to pay the obligation. 

4. Subsection (a)(4) introduces a definition 
of good faith to apply to Articles 3 and 4. 
Former Articles 3 and 4 used the definition in 
Section 1-201(19). The definition in subsec- 
tion (a)(4) is consistent with the definitions of 
good faith applicable to Articles 2, 2 A, 4, and 
4A. The definition requires not only honesty 
in fact but also "observance of reasonable 
commercial standards of fair dealing." Al- 
though fair dealing is a broad term that must 
be defined in context, it is clear that it is 
concerned with the fairness of conduct rather 
than the care with which an act is performed. 
Failure to exercise ordinary care in conduct- 
ing a transaction is an entirely different con- 
cept than failure to deal fairly in conducting 
the transaction. Both fair dealing and ordi- 
nary care, which is defined in Section 
3-103(a)(7), are to be judged in the light of 
reasonable commercial standards, but those 
standards in each case are directed to differ- 
ent aspects of commercial conduct. 

5. Subsection (a)(7) is a definition of ordi- 
nary care which is applicable not only to 
Article 3 but to Article 4 as well. See Section 
4- 104(c). The general rule is stated in the first 
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sentence of subsection (a)(7) and it applies mated means. This particular rule applies 

both to banks and to persons engaged in primarily to Section 4-406 and it is discussed 

businesses other than banking. Ordinary care in Comment 4 to that section. Nothing in 

means observance of reasonable commercial Section 3- 103(a)(7) is intended to prevent a 

standard of the relevant business prevailing customer from proving that the procedures 

in the area in which the person is located. The followed by a bank are unreasonable, arbi- 

second sentence of subsection (a)(7) is a par- trary, or unfair. 

ticular rule limited to the duty of a bank to 6 ' In su bsection (c) reference is made to a 

examine an instrument taken by a bank for new de fi n ition of "bank" in amended Article 4. 
processing for collection or payment by auto- 

28-3-104. Negotiable instrument. — (1) Except as provided in sub- 
sections (3) and (4) of this section, "negotiable instrument" means an 
unconditional promise or order to pay a fixed amount of money, with or 
without interest or other charges described in the promise or order, if it: 

(a) Is payable to bearer or to order at the time it is issued or first comes 
into possession of a holder; 

(b) Is payable on demand or at a definite time; and 

(c) Does not state any other undertaking or instruction by the person 
promising or ordering payment to do any act in addition to the payment 
of money, but the promise or order may contain (i) an undertaking or 
power to give, maintain, or protect collateral to secure payment, (ii) an 
authorization or power to the holder to confess judgment or realize on or 
dispose of collateral, or (hi) a waiver of the benefit of any law intended for 
the advantage or protection of an obligor. 

(2) "Instrument" means a negotiable instrument. 

(3) An order that meets all of the requirements of subsection (1) of this 
section, except paragraph (a), and otherwise falls within the definition of 
"check" in subsection (6) of this section is a negotiable instrument and a 
check. 

(4) A promise or order other than a check is not an instrument if, at the 
time it is issued or first comes into possession of a holder, it contains a 
conspicuous statement, however expressed, to the effect that the promise or 
order is not negotiable or is not an instrument governed by this chapter. 

(5) An instrument is a "note" if it is a promise and is a "draft" if it is an 
order. If an instrument falls within the definition of both "note" and "draft," 
a person entitled to enforce the instrument may treat it as either. 

(6) "Check" means (i) a draft, other than a documentary draft, payable on 
demand and drawn on a bank, (ii) a cashier's check or teller's check, or (iii) 
a demand draft. An instrument may be a check even though it is described 
on its face by another term, such as "money order." 

(7) "Cashier's check" means a draft with respect to which the drawer and 
drawee are the same bank or branches of the same bank. 

(8) "Teller's check" means a draft drawn by a bank (i) on another bank, or 
(ii) payable at or through a bank. 

(9) "Traveler's check" means an instrument that (i) is payable on demand, 
(ii) is drawn on or payable at or through a bank, (iii) is designated by the 
term "traveler's check" or by a substantially similar term, and (iv) requires, 
as a condition to payment, a countersignature by a person whose specimen 
signature appears on the instrument. 

(10) "Certificate of deposit" means an instrument containing an acknowl- 
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edgment by a bank that a sum of money has been received by the bank and 
a promise by the bank to repay the sum of money. A certificate of deposit is 
a note of the bank. 

(11) "Demand draft" means a writing not signed by the customer that is 
created by a third party under the purported authority of the customer for 
the purpose of charging the customer's account with a bank. A demand draft 
shall contain the customer's account number and may contain any or all of 
the following: 

(a) The customer's printed or typewritten name; 

(b) A notation that the customer authorized the draft; or 

(c) The statement "no signature required" or words to that effect. 
"Demand draft" does not include a check purportedly drawn by and 

bearing the signature of a fiduciary, as defined in section 68-301, Idaho 
Code. 

History. Cited in: Sirius LC v. Erickson, 144 Idaho 

I.C., § 28-3-104, as added by 1993, ch. 288, 38, 156 P.3d 539 (2007). 

§ 2, p. 1019; am. 2002, ch. 121, § 2, p. 338. 
Compiler's Notes. Section 3 of S.L. 2002, 

ch. 121, is compiled as § 28-3-416. 

28-3-108. Payable on demand or at definite time. 

Cited in: Corliss v. Wenner, 135 Idaho 832, 
25 P.3d 855 (Ct. App. 2001). 

28-3-109. Payable to bearer or to order. 

Governed by Contract Law. identified person, it was not payable to order 

Promissory note was not payable to bearer because it lacked the required words of nego- 

because it specifically identified the person to tiability "to order." Sirius LC v. Erickson, 144 

whom payment was to be made, the company, Idaho 38, 156 P.3d 539 (2007). 
and even though the note was payable to an 

28-3-116. Joint and several liability — Contribution. 

Liability. contribution to any of the other makers of the 
No accounting of other partnership ac- note who paid part of the debtor's share; that 
counts was necessary before the trial court liability was not intertwined with other part- 
acted on a partner's claim to recover debts nership transactions. Berry v. Ostrom, 144 
against the debtor since he became liable for Idaho 458, 163 P.3d 247 (Ct. App. 2007). 

28-3-118. Statute of limitations. 

Analysis under § 5-218(4). It was an action for conver- 

sion under subsection (7) of this section; how- 
Applicability, ever, under any of these sections, the limita- 
Conversion. tions period had run before plaintiff filed suit. 

McCormack v. Caldwell, — Idaho — , 266 P.3d 
Applicability. 490 (Ct. App. 2011). 

Where a former client's disability checks 
were alleged to have been cashed and spent Conversion. 

by the law firm which received the checks, the Where a former client alleged that his dis- 

cause of action was not subject to the statute ability checks were erroneously sent to his 
of limitations for legal malpractice under § 5- attorney's and that the attorney or a member 
219(4), or the statute of limitations for fraud of his office forged the client's name, cashed 
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the checks, and retained the funds instead of tached to the claim, the claim was actually 

forwarding the checks to the client, and the one for conversion of instruments and was, 

client then filed a legal malpractice claim thus, subject to the three-year statute of lim- 

against the attorney, the cause of action was itations under subsection (7). McCormack v. 

not subject to the two-year statute of limita- Caldwell, — Idaho — , 266 P.3d 490 (Ct. App. 

tions under § 5-219(4). Despite the label at- 2011). 

Part 2. Negotiation, Transfer, And Indorsement 

28-3-203. Transfer of instrument — Rights acquired by transfer. 

Holder. p sion, then that person must show evidence of 
To be the "holder" of a promissory note, one being a non-"holder" in possession with a 
must possess the note and the note must be right to enforce, including proof of the trans- 
payable to the person in possession, or to action by which he acquired the note. In re 
bearer. If the note is not payable to the person Wilhelm, 407 B.R. 392 (Bankr. D. Idaho 
in possession or is not indorsed, either in 2009). 
blank or specifically to the person in posses- 

28-3-204. Indorsement. 

Cited in: State v. Allen, 148 Idaho 578, 225 
P.3d 1173 (Ct. App. 2009). 

Part 3. Enforcement of Instruments 

28-3-305. Defenses and claims in recoupment. 

Collateral References. Duress, incapac- of negotiable instrument against holder in 
ity, illegality, or similar defense rendering due course under UCC [rev] § 3-305(a)(l)(ii). 
obligation a nullity as affecting enforceability 89 A.L.R.5th 577. 

28-3-310. Accord and satisfaction by use of instrument. 

Analysis dant had proven a valid accord and satisfac- 

tion. Shore v. Peterson, 146 Idaho 903, 204 
Illustrative cases. P3d 1114 (2 009). 

No discharge. 

Illustrative Cases. No Discharge. 

Where plaintiffs loaned defendant $20,000, Check was not a valid accord and satisfac- 

plaintiffs later took over defendant's farm tion where there was no plain statement that 

repair business and agreed not to pursue the the check was tendered as full satisfaction of 

note if defendant would leave his tools and the claim, the debt appellant sought to avoid 

equipment on the business premises. When was not due at the time the check was remit- 

plaintiffs sued defendant to collect on the ted. Strother v. Strother, 136 Idaho 864, 41 

note, the trial court correctly held that defen- P.3d 750 (Ct. App. 2002). 

Part 4. Liability of Parties 
28-3-415. Obligation of indorser. 

Decisions Under Prior Law 

Liability of Indorser. accommodation party; the evidence showed 
Beneficiary was not subject to equitable that the beneficiary did not receive any con- 
subrogation because the beneficiary only sideration for signing the note. Rowan v. Re- 
signed a relative's promissory note as an ley, 139 Idaho 49, 72 P.3d 889 (2003). 
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28-3-416. Transfer warranties. — (1) A person who transfers an 
instrument for consideration warrants to the transferee and, if the transfer 
is by indorsement, to any subsequent transferee that: 

(a) The warrantor is a person entitled to enforce the instrument; 

(b) All signatures on the instrument are authentic and authorized; 

(c) The instrument has not been altered; 

(d) The instrument is not subject to a defense or claim in recoupment of 
any party which can be asserted against the warrantor; 

(e) The warrantor has no knowledge of any insolvency proceeding com- 
menced with respect to the maker or acceptor or, in the case of an 
unaccepted draft, the drawer; and 

(f) If the instrument is a demand draft, creation of the instrument 
according to the terms on its face was authorized by the person identified 
as drawer. 

(2) A person to whom the warranties under subsection (1) of this section 
are made and who took the instrument in good faith may recover from the 
warrantor as damages for breach of warranty an amount equal to the loss 
suffered as a result of the breach, but not more than the amount of the 
instrument plus expenses and loss of interest incurred as a result of the 
breach. 

(3) The warranties stated in subsection (1) of this section cannot be 
disclaimed with respect to checks. Unless notice of a claim for breach of 
warranty is given to the warrantor within thirty (30) days after the claimant 
has reason to know of the breach and the identity of the warrantor, the 
liability of the warrantor under subsection (2) of this section is discharged to 
the extent of any loss caused by the delay in giving notice of the claim. 

(4) A cause of action for breach of warranty under this section accrues 
when the claimant has reason to know of the breach. 

(5) If the warranty in subsection (l)(f) of this section is not given by a 
transferor under applicable conflict of law rules, then the warranty is not 
given to that transferor when that transferor is a transferee. 

History. Compiler's Notes. Section 2 of S.L. 2002, 

I.C., § 28-3-416, as added by 1993, ch. 288, ch. 121, is compiled as § 28-3-104. 
§ 2, p. 1019; am. 2002, ch. 121, § 3, p. 338. 

28-3-417. Presentment warranties. — (1) If an unaccepted draft is 
presented to the drawee for payment or acceptance and the drawee pays or 
accepts the draft, (i) the person obtaining payment or acceptance, at the 
time of presentment, and (ii) a previous transferor of the draft, at the time 
of transfer, warrant to the drawee making payment or accepting the draft in 
good faith that: 

(a) The warrantor is, or was, at the time the warrantor transferred the 
draft, a person entitled to enforce the draft or authorized to obtain 
payment or acceptance of the draft on behalf of a person entitled to enforce 
the draft; 

(b) The draft has not been altered; 

(c) The warrantor has no knowledge that the signature of the drawer of 
the draft is unauthorized; and 
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(d) If the draft is a demand draft, creation of the demand draft according 
to the terms on its face was authorized by the person identified as drawer. 

(2) A drawee making payment may recover from any warrantor damages 
for breach of warranty equal to the amount paid by the drawee less the 
amount the drawee received or is entitled to receive from the drawer 
because of the payment. In addition, the drawee is entitled to compensation 
for expenses and loss of interest resulting from the breach. The right of the 
drawee to recover damages under this subsection is not affected by any 
failure of the drawee to exercise ordinary care in making payment. If the 
drawee accepts the draft, breach of warranty is a defense to the obligation 
of the acceptor. If the acceptor makes payment with respect to the draft, the 
acceptor is entitled to recover from any warrantor for breach of warranty the 
amounts stated in this subsection. 

(3) If a drawee asserts a claim for breach of warranty under subsection (1) 
of this section, based on an unauthorized indorsement of the draft or an 
alteration of the draft, the warrantor may defend by proving that the 
indorsement is effective under section 28-3-404 or 28-3-405 or the drawer is 
precluded under section 28-3-406 or 28-4-406 from asserting against the 
drawee the unauthorized indorsement or alteration. 

(4) If (i) a dishonored draft is presented for payment to the drawer or an 
indorser or (ii) any other instrument is presented for payment to a party 
obliged to pay the instrument, and (iii) payment is received, the following 
rules apply: 

(a) The person obtaining payment and a prior transferor of the instru- 
ment warrant to the person making payment in good faith that the 
warrantor is, or was, at the time the warrantor transferred the instru- 
ment, a person entitled to enforce the instrument or authorized to obtain 
payment on behalf of a person entitled to enforce the instrument. 

(b) The person making payment may recover from any warrantor for 
breach of warranty an amount equal to the amount paid plus expenses 
and loss of interest resulting from the breach. 

(5) The warranties stated in subsections (1) and (4) of this section cannot 
be disclaimed with respect to checks. Unless notice of a claim for breach of 
warranty is given to the warrantor within thirty (30) days after the claimant 
has reason to know of the breach and the identity of the warrantor, the 
liability of the warrantor under subsection (2) or (4) of this section is 
discharged to the extent of any loss caused by the delay in giving notice of 
the claim. 

(6) A cause of action for breach of warranty under this section accrues 
when the claimant has reason to know of the breach. 

(7) A demand draft is a check, as provided in section 28-3-104. 

(8) If the warranty in subsection (l)(d) of this section is not given by a 
transferor under applicable conflict of law rules, the warranty is not given to 
that transferor when the transferor is a transferee. 

History. Compiler's Notes. Section 5 of S.L. 2002, 

I.C., § 28-3-417, as added bv 1993, ch. 288, ch. 121, is compiled as § 28-4-207. 
§ 2, p. 1019; am. 2002, ch. 121, § 4, p. 338. 
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28-3-420. Conversion of instrument. 

Collateral References. Payee's and draw- Drawer's right of recovery against deposi- 

er's right of recovery, in conversion under tary bank that accepts check with missing 

pre-1990 UCC § 3-419, or post-1990 UCC indorsement or in violation of restrictive cov- 

§ 3-420 [rev], for money paid on unauthorized enant. 104 A.L.R.5th 459. 
indorsement. 91 A.L.R.5th 89. 

Part 6. Discharge and Payment 

28-3-603. Tender of payment. 

Improper Tender. that (1) the buyers never offered to pay the 

Where a third party agreed to purchase the sellers the real amount of the debt, and (2) the 

buyers' interest in a note for an undisclosed offer was not unconditional Indian Springs 

amount up to $ 225,000, subject to certain LLC v. Indian Springs Land Inv., LLC, 147 

conditions, the offer does not constitute a Idaho 737, 215 P.3d 457 (2009), cert, denied, 

tender of payment under subsection (2), given 176 L. Ed. 3d 121, 130 S. Ct. 1512 (2010). 

CHAPTER 4 
UNIFORM COMMERCIAL CODE — BANK DEPOSITS AND COLLECTIONS 

Part 1. General Provisions and Definitions Part 6. Funds Transfers Subject Matter and 

Definitions 
section. 

28-4-104. Definitions and index of defini- section. 

tions. 28-4-605. Other definitions. 

28-4-606. Time payment order is received. 
Part 2. Collection of Items — Depositary and 

Collecting Banks ISSUE AND ACCEPTANCE OF PAYMENT 

ORDER 
28-4-207. Transfer warranties. 

28-4-208. Presentment warranties. 28-4-612. Refund of payment and duty of 
28-4-210. Security interest of collecting bank customer to report with re- 
in items, accompanying docu- spect to unauthorized pay- 
ments and proceeds. ment order. 

Part 1. General Provisions and Definitions 

28-4-104. Definitions and index of definitions. — (1) In this chap- 
ter, unless the context otherwise requires: 

(a) "Account" means any deposit or credit account with a bank, including 
a demand, time, savings, passbook, share draft, or like account, other 
than an account evidenced by a certificate of deposit; 

(b) "Afternoon" means the period of a day between noon and midnight; 

(c) "Banking day" means the part of a day on which a bank is open to the 
public for carrying on substantially all of its banking functions; 

(d) "Clearing house" means an association of banks or other payors 
regularly clearing items; 

(e) "Customer" means any person having an account with a bank or for 
whom a bank has agreed to collect items, including a bank that maintains 
an account at another bank; 

(f) "Documentary draft" means a draft to be presented for acceptance or 
payment if specified documents, certificated securities (section 28-8-102) 
or instructions for uncertificated securities (section 28-8-102), or other 
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certificates, statements, or the like are to be received by the drawee or 

other payor before acceptance or payment of the draft; 

(g) "Draft" means a draft as defined in section 28-3-104 or an item, other 

than an instrument, that is an order; 

(h) "Drawee" means a person ordered in a draft to make payment; 

(i) "Item" means an instrument or a promise or order to pay money 

handled by a bank for collection or payment. The term does not include a 

payment order governed by part 6 of chapter 4 or a credit or debit card 

slip; 

(j) "Midnight deadline" with respect to a bank is midnight on its next 

banking day following the banking day on which it receives the relevant 

item or notice or from which the time for taking action commences to run, 

whichever is later; 

(k) "Settle" means to pay in cash, by clearing-house settlement, in a 

charge or credit or by remittance, or otherwise as agreed. A settlement 

may be either provisional or final; 

(1) "Suspends payments" with respect to a bank means that it has been 
closed by order of the supervisory authorities, that a public officer has 
been appointed to take it over or that it ceases or refuses to make 
payments in the ordinary course of business. 

(2) Other definitions applying to this chapter and the sections in which 
they appear are: 

"Agreement for electronic presentment" Section 28-4-110. 
"Bank" Section 28-4-105. 

"Collecting bank" Section 28-4-105. 

"Depositary bank" Section 28-4-105. 

"Intermediary bank" Section 28-4-105. 

"Payor bank" Section 28-4-105. 

"Presenting bank" Section 28-4-105. 

"Presentment notice" Section 28-4-110. 

(3) "Control" as provided in section 28-7-106 and the following definitions 
in other chapters apply to this chapter: 

"Acceptance" 



"Alteration" 

"Cashier's check" 

"Certificate of deposit" 

"Certified check" 

"Check" 

"Draft" 

"Good faith" 

"Holder in due course" 

"Instrument" 

"Notice of dishonor" 

"Order" 

"Ordinary care" 

"Person entitled to enforce" 

"Presentment" 

"Promise" 



Section 28-3-409. 
Section 28-3-407. 
Section 28-3-104. 
Section 28-3-104. 
Section 28-3-409. 
Section 28-3-104. 
Section 28-3-104. 
Section 28-3-103. 
Section 28-3-302. 
Section 28-3-104. 
Section 28-3-503. 
Section 28-3-103. 
Section 28-3-103. 
Section 28-3-301. 
Section 28-3-501. 
Section 28-3-103. 
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"Prove" Section 28-3-103. 

"Teller's check" Section 28-3-104. 

"Unauthorized signature" Section 28-3-403. 

(4) In addition chapter 1 of this title contains general definitions and 
principles of construction and interpretation applicable throughout this 
chapter. 



History. 

1967, ch. 161, § 4-104, p. 351; am. 1993, ch. 
288, § 6, p. 1019; am. 1995, ch. 272, § 18, p. 
873; am. 2004, ch. 42, § 18, p. 77. 



Compiler's Notes. Sections 17 and 19 of 
S.L. 2004, ch. 42 are compiled as §§ 28-12- 
526 and 28-4-210, respectively. 



OFFICIAL COMMENT 



1. Paragraph (a)(1): "Account" is denned to 
include both asset accounts in which a cus- 
tomer has deposited money and accounts 
from which a customer may draw on a line of 
credit. The limiting factor is that the account 
must be in a bank. 

2. Paragraph (a)(3): "Banking day." Under 
this definition that part of a business day 
when a bank is open only for limited func- 
tions, e.g., to receive deposits and cash 
checks, but with loan, bookkeeping and other 
departments closed, is not part of a banking 
day 

3. Paragraph (a)(4): "Clearing house." Oc- 
casionally express companies, governmental 
agencies and other nonbanks deal directly 
with a clearing house; hence the definition 
does not limit the term to an association of 
banks. 

4. Paragraph (a)(5): "Customer." It is to be 
noted that this term includes a bank carrying 
an account with another bank as well as the 
more typical nonbank customer or depositor. 

5. Paragraph (a)(6): "Documentary draft" 
applies even though the documents do not 
accompany the draft but are to be received by 
the drawee or other payor before acceptance 
or payment of the draft. Documents may be 
either in electronic or tangible form. See Ar- 
ticle 5, Section 5-102, Comment 2 and Article 
1, Section 1-201 (definition of "document of 
title"). 

6. Paragraph (a)(7): "Draft" is defined in 
Section 3-104 as a form of instrument. Since 
Article 4 applies to items that may not fall 
within the definition of instrument, the term 
is defined here to include an item that is a 
written order to pay money, even though the 
item may not qualify as an instrument. The 
term "order" is defined in Section 3-103. 

7. Paragraph (a)(8): "Drawee" is defined in 
Section 3-103 in terms of an Article 3 draft 
which is a form of instrument. Here "drawee" 
is defined in terms of an Article 4 draft which 
includes items that may not be instruments. 

8. Paragraph (a)(9): "Item" is defined 
broadly to include an instrument, as defined 



in Section 3-104, as well as promises or orders 
that may not be within the definition of "in- 
strument." The terms "promise" and "order" 
are defined in Section 3-103. A promise is a 
written undertaking to pay money. An order is 
a written instruction to pay money. But see 
Section 4-110(c). Since bonds and other in- 
vestment securities under Article 8 may be 
within the term "instrument" or "promise," 
they are items and when handled by banks for 
collection are subject to this Article. See Com- 
ment 1 to Section 4-102. The functional limi- 
tation on the meaning of this term is the 
willingness of the banking system to handle 
the instrument, undertaking or instruction 
for collection or payment. 

9. Paragraph (a)(10): "Midnight deadline." 
The use of this phrase is an example of the 
more mechanical approach used in this Arti- 
cle. Midnight is selected as a termination 
point or time limit to obtain greater unifor- 
mity and definiteness than would be possible 
from other possible terminating points, such 
as the close of the banking day or business 
day. 

10. Paragraph (a)(ll): The term "settle" 
has substantial importance throughout Arti- 
cle 4. In the American Bankers Association 
Bank Collection Code, in deferred posting 
statutes, in Federal Reserve regulations and 
operating circulars, in clearing-house rules, 
in agreements between banks and customers 
and in legends on deposit tickets and collec- 
tion letters, there is repeated reference to 
"conditional" or "provisional" credits or pay- 
ments. Tied in with this concept of credits or 
payments being in some way tentative, has 
been a related but somewhat different prob- 
lem as to when an item is "paid" or "finally 
paid" either to determine the relative priority 
of the item as against attachments, stop- 
payment orders and the like or in insolvency 
situations. There has been extensive litiga- 
tion in the various states on these problems. 
To a substantial extent the confusion, the 
litigation and even the resulting court deci- 
sions fail to take into account that in the 
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collection process some debits or credits are or the payment is tentative or final. However, 

provisional or tentative and others are final if qualified by the adjective "provisional" its 

and that very many debits or credits are tentative nature is intended, and if qualified 

provisional or tentative for awhile but later by the adjective "final" its permanent nature 

become final. Similarly, some cases fail to i s intended. 

recognize that within a single bank particu- Examples of the various types of settlement 

larly a payor bank, each item goes through a cont lated by the term include payme nts 

series of processes and that in a payor bank . , , u ^ . , , . , . ,. 

, r , u |. t J , ,, in cash; the efficient but somewhat compli- 

most of these processes are preliminary to the ,, r .., , . , ,. * . 

basic act of payment or "final payment." cated P^T °/.P a ^? n \ throu ^ h the u ad J ust - 
The term "settle" is used as a convenient men l t and offsetting of balances through clear- 
term to characterize a broad variety of condi- m S houses ' deblt or credlt entnes in accounts 
tional, provisional, tentative and also final between banks; the forwarding of various 
payments of items. Such a comprehensive tyP es of remittance instruments, sometimes 
term is needed because it is frequently diffi- to cover a particular item but more frequently 
cult or unnecessary to determine whether a to cover an entire group of items received on a 
particular action is tentative or final or when particular day. 

a particular credit shifts from the tentative 11. Paragraph (a)(12): "Suspends pay- 
class to the final class. Therefore, its use ments." This term is designed to afford an 
throughout this Article indicates that in that objective test to determine when a bank is no 
particular context it is unnecessary or unwise longer operating as a part of the banking 
to determine whether the debit or the credit system. 

Part 2. Collection of Items — Depositary and Collecting Banks 

28-4-207. Transfer warranties. — (1) A customer or collecting bank 
that transfers an item and receives a settlement or other consideration 
warrants to the transferee and to any subsequent collecting bank that: 

(a) The warrantor is a person entitled to enforce the item; 

(b) All signatures on the item are authentic and authorized; 

(c) The item has not been altered; 

(d) The item is not subject to a defense or claim in recoupment (section 
28-3-305(1)) of any party that can be asserted against the warrantor; 

(e) The warrantor has no knowledge of any insolvency proceeding com- 
menced with respect to the maker or acceptor or, in the case of an 
unaccepted draft, the drawer; and 

(f) If the item is a demand draft, creation of the item according to the 
terms on its face was authorized by the person identified as drawer. 

(2) If an item is dishonored, a customer or collecting bank transferring 
the item and receiving settlement or other consideration is obliged to pay 
the amount due on the item (i) according to the terms of the item at the time 
it was transferred, or (ii) if the transfer was of an incomplete item, according 
to its terms when completed as stated in sections 28-3-115 and 28-3-407. The 
obligation of a transferor is owed to the transferee and to any subsequent 
collecting bank that takes the item in good faith. A transferor cannot 
disclaim its obligation under this subsection by an indorsement stating that 
it is made "without recourse" or otherwise disclaiming liability. 

(3) A person to whom the warranties under subsection (1) of this section 
are made and who took the item in good faith may recover from the 
warrantor as damages for breach of warranty an amount equal to the loss 
suffered as a result of the breach, but not more than the amount of the item 
plus expenses and loss of interest incurred as a result of the breach. 

(4) The warranties stated in subsection (1) of this section cannot be 
disclaimed with respect to checks. Unless notice of a claim for breach of 
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warranty is given to the warrantor within thirty (30) days after the claimant 
has reason to know of the breach and the identity of the warrantor, the 
warrantor is discharged to the extent of any loss caused by the delay in 
giving notice of the claim. 

(5) A cause of action for breach of warranty under this section accrues 
when the claimant has reason to know of the breach. 

(6) If the warranty in subsection (l)(f) of this section is not given by a 
transferor under applicable conflict of law rules, the warranty is not given to 
that transferor when the transferor is a transferee, nor to any prior 
collecting bank. 

History. Compiler's Notes. Section 4 of S.L. 2002, 

I.C., § 28-4-207, as added by 1993, ch. 288, ch. 121 is compiled as § 28-3-417. 
§ 22, p. 1019; am. 2002, ch. 121, § 5, p. 369. 

28-4-208. Presentment warranties. — (1) If an unaccepted draft is 
presented to the drawee for payment or acceptance and the drawee pays or 
accepts the draft, (i) the person obtaining payment or acceptance, at the 
time of presentment, and (ii) a previous transferor of the draft, at the time 
of transfer, warrant to the drawee that pays or accepts the draft in good faith 
that: 

(a) The warrantor is, or was, at the time the warrantor transferred the 
draft, a person entitled to enforce the draft or authorized to obtain 
payment or acceptance of the draft on behalf of a person entitled to enforce 
the draft; 

(b) The draft has not been altered; 

(c) The warrantor has no knowledge that the signature of the purported 
drawer of the draft is unauthorized; and 

(d) If the draft is a demand draft, creation of the demand draft according 
to the terms on its face was authorized by the person identified as drawer. 

(2) A drawee making payment may recover from a warrantor damages for 
breach of warranty equal to the amount paid by the drawee less the amount 
the drawee received or is entitled to receive from the drawer because of the 
payment. In addition, the drawee is entitled to compensation for expenses 
and loss of interest resulting from the breach. The right of the drawee to 
recover damages under this subsection is not affected by any failure of the 
drawee to exercise ordinary care in making payment. If the drawee accepts 
the draft (i) breach of warranty is a defense to the obligation of the acceptor, 
and (ii) if the acceptor makes payment with respect to the draft, the acceptor 
is entitled to recover from a warrantor for breach of warranty the amounts 
stated in this subsection. 

(3) If a drawee asserts a claim for breach of warranty under subsection (1) 
of this section based on an unauthorized indorsement of the draft or an 
alteration of the draft, the warrantor may defend by proving that the 
indorsement is effective under section 28-3-404 or 28-3-405 or the drawer is 
precluded under section 28-3-406 or 28-4-406 from asserting against the 
drawee the unauthorized indorsement or alteration. 

(4) If (i) a dishonored draft is presented for payment to the drawer or an 
indorser or (ii) any other item is presented for payment to a party obliged to 
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pay the item, and the item is paid, the person obtaining payment and a prior 
transferor of the item warrant to the person making payment in good faith 
that the warrantor is, or was, at the time the warrantor transferred the 
item, a person entitled to enforce the item or authorized to obtain payment 
on behalf of a person entitled to enforce the item. The person making 
payment may recover from any warrantor for breach of warranty an amount 
equal to the amount paid plus expenses and loss of interest resulting from 
the breach. 

(5) The warranties stated in subsections (1) and (2) of this section cannot 
be disclaimed with respect to checks. Unless notice of a claim for breach of 
warranty is given to the warrantor within thirty (30) days after the claimant 
has reason to know of the breach and the identity of the warrantor, the 
warrantor is discharged to the extent of any loss caused by the delay in 
giving notice of the claim. 

(6) A cause of action for breach of warranty under this section accrues 
when the claimant has reason to know of the breach. 

(7) A demand draft is a check, as provided in section 28-3-104. 

(8) If the warranty in subsection (l)(d) of this section is not given by a 
transferor under applicable conflict of law rules, the warranty is not given to 
that transferor when the transferor is a transferee. 

History. 

I.C., § 28-4-208, as added by 1993, ch. 288, 
§ 23, p. 1019; am. 2002, ch. 121, § 6, p. 338. 

28-4-210. Security interest of collecting bank in items, accompa- 
nying documents and proceeds. — (1) A collecting bank has a security 
interest in an item and any accompanying documents or the proceeds of 
either: 

(a) In case of an item deposited in an account, to the extent to which 
credit given for the item has been withdrawn or applied; 

(b) In case of an item for which it has given credit available for 
withdrawal as of right, to the extent of the credit given, whether or not the 
credit is drawn upon or there is a right of charge-back; or 

(c) If it makes an advance on or against the item. 

(2) If credit given for several items received at one (1) time or pursuant to 
a single agreement is withdrawn or applied in part, the security interest 
remains upon all the items, any accompanying documents or the proceeds of 
either. For the purpose of this section, credits first given are first withdrawn. 

(3) Receipt by a collecting bank of a final settlement for an item is a 
realization on its security interest in the item, accompanying documents 
and proceeds. So long as the bank does not receive final settlement for the 
item or give up possession of the item or possession or control of the 
accompanying documents for purposes other than collection, the security 
interest continues to that extent and is subject to the provisions of chapter 
9, title 28, Idaho Code, but: 

(a) No security agreement is necessary to make the security interest 
enforceable (section 28-9-203(b)(3)(A)); 

(b) No filing is required to perfect the security interest; and 
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(c) The security interest has priority over conflicting perfected security 
interests in the item, accompanying documents or proceeds. 

History. Compiler's Notes. Sections 18 and 20 of 

1967, ch. 161, § 4-208, p. 351; am. and S.L. 2004, ch. 42 are compiled as §§ 28-4-104 

redesig. 1993, ch. 288, § 25, p. 1019; am. and 28-8-103, respectively. 

2001, ch. 208, § 10, p. 704; am. 2004, ch. 42, 

§ 19, p. 77. 

Part 4. Relationship Between Payor Bank and Its Customer 

28-4-401. When bank may charge customer's account. 

Analysis assert a legally cognizable interest in a de- 

posit account, the statutes did not resolve the 
Indorsement. rights of the account owner in relation to the 

— Authorized. bankruptcy debtor, the true owner of the 

Indorsement funds deposited in that account; thus the use 

of account funds to pay a debt of the account 

— Authorized. owner was a transfer of the debtor's property 

Despite a bank's contention that §§ 26-717, which was avoidable in bankruptcy. Hopkins 

28-4-401, and 68-309, taken together dictated v. D.L. Evans Bank (In re Fox Bean Co.), 287 

that only the owner of a bank account may Bankr. 270 (Bankr. D. Idaho 2002). 

Part 6. Funds Transfers Subject Matter and Definitions 
28-4-601. Short title. 

Collateral References. Construction and Commercial Code Article 4A governing funds 
application to immediate parties of Uniform transfers. 62 A.L.R. 6th 1. 

28-4-602. Subject matter. 

Collateral References. Construction and Commercial Code Article 4A governing funds 
application to immediate parties of Uniform transfers. 62 A.L.R. 6th 1. 

28-4-605. Other definitions. — (1) In this part: 

(a) "Authorized account" means a deposit account of a customer in a bank 
designated by the customer as a source of payment of payment orders 
issued by the customer to the bank. If a customer does not so designate an 
account, any account of the customer is an authorized account if payment 
of a payment order from that account is not inconsistent with a restriction 
on the use of that account. 

(b) "Bank" means a person engaged in the business of banking and 
includes a savings bank, savings and loan association, credit union, and 
trust company. A branch or separate office of a bank is a separate bank for 
purposes of this part. 

(c) "Customer" means a person, including a bank, having an account with 
a bank or from whom a bank has agreed to receive payment orders. 

(d) "Funds-transfer business day" of a receiving bank means the part of a 
day during which the receiving bank is open for the receipt, processing, 
and transmittal of payment orders and cancellations and amendments of 
payment orders. 
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(e) "Funds-transfer system" means a wire transfer network, automated 
clearing house, or other communication system of a clearing house or 
other association of banks through which a payment order by a bank may 
be transmitted to the bank to which the order is addressed. 

(f) "Good faith" means honesty in fact and the observance of reasonable 
commercial standards of fair dealing. 

(g) "Prove" with respect to a fact means to meet the burden of establishing 
the fact (section 28-l-201(b)(8)). 

(2) Other definitions applying to this part and the sections in which they 
appear are: 

"Acceptance" Section 28-4-617 

"Beneficiary" Section 28-4-603 

"Beneficiary's bank" Section 28-4-603 

"Executed" Section 28-4-621 

"Execution date" Section 28-4-621 

"Funds transfer" Section 28-4-604 

"Funds-transfer system rule" Section 28-4-632 

"Intermediary bank" Section 28-4-604 

"Originator" Section 28-4-604 

"Originator's bank" Section 28-4-604 
"Payment by beneficiary's bank to beneficiary" Section 28-4-630 

"Payment by originator to beneficiary" Section 28-4-631 

"Payment by sender to receiving bank" Section 28-4-628 

"Payment date" Section 28-4-626 

"Payment order" Section 28-4-603 

"Receiving bank" Section 28-4-603 

"Security procedure" Section 28-4-609 

"Sender" Section 28-4-603 

(3) The following definitions in article 4 apply to this part: 
"Clearing house" Section 28-4-104 
"Item" Section 28-4-104 
"Suspends payments" Section 28-4-104 

(4) In addition article 1 contains general definitions and principles of 
construction and interpretation applicable throughout this part. 

History. Compiler's Notes. Section 31 of S.L. 2004, 

I.C., § 28-4-605, as added by 1991, ch. 135, ch. 43 is compiled as § 28-3-103. 
§ 1, p. 295; am. 2004, ch. 43, § 32, p. 136. 

28-4-606. Time payment order is received. — (1) The time of receipt 
of a payment order or communication canceling or amending a payment 
order is determined by the rules applicable to receipt of a notice stated in 
section 28-1-202. A receiving bank may fix a cut-off time or times on a 
funds-transfer business day for the receipt and processing of payment 
orders and communications canceling or amending payment orders. Differ- 
ent cut-off times may apply to payment orders, cancellations, or amend- 
ments, or to different categories of payment orders, cancellations, or 
amendments. A cut-off time may apply to senders generally or different 
cut-off times may apply to different senders or categories of payment orders. 
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If a payment order or communication canceling or amending a payment 
order is received after the close of a funds-transfer business day or after the 
appropriate cut-off time on a funds-transfer business day, the receiving 
bank may treat the payment order or communication as received at the 
opening of the next funds-transfer business day. 

(2) If this part refers to an execution date or payment date or states a day 
on which a receiving bank is required to take action, and the date or day 
does not fall on a funds-transfer business day, the next day that is a 
funds-transfer business day is treated as the date or day stated, unless the 
contrary is stated in this part. 

History. Compiler's Notes. Section 34 of S.L. 2004, 

I.C., § 28-4-606, as added by 1991, ch. 135, ch. 43 is compiled as § 28-4-612. 
§ 1, p. 295; am. 2004, ch. 43, § 33, p. 136. 

OFFICIAL COMMENT 

The time that a payment order is received in subsection (a) [(1)] by reference to the rules 

by a receiving bank usually defines the pay- stated in Section 1-202. Thus, time of receipt 

ment date or the execution date of a payment is determined by the same rules that deter- 

order. Section 4A-401 [§ 28-4-626] and Sec- mine when a notice is received. Time of re- 

tion 4A-301 [§ 28-4-621]. The time of receipt ceipt, however, may be altered by a cut-off 

of a payment order, or communication cancel- time, 
ling or amending a payment order is denned 

28-4-608. Exclusion of consumer transactions governed by federal 
law. 

Collateral References. Validity, construe- gated thereunder, 15 USCS §§ 1693 et seq. 46 
tion, and application of Electronic Fund A.L.R. Fed. 2d 473. 
Transfer Act (EFTA), and regulations promul- 

ISSUE AND ACCEPTANCE OF PAYMENT ORDER 

28-4-612. Refund of payment and duty of customer to report with 
respect to unauthorized payment order. — (a) If a receiving bank 
accepts a payment order issued in the name of its customer as sender which 
is: 

(1) Not authorized and not effective as the order of the customer under 
section 28-4-610, or 

(2) Not enforceable, in whole or in part, against the customer under 
section 28-4-611, the bank shall refund any payment of the payment order 
received from the customer to the extent the bank is not entitled to enforce 
payment and shall pay interest on the refundable amount calculated from 
the date the bank received payment to the date of the refund. However, 
the customer is not entitled to interest from the bank on the amount to be 
refunded if the customer fails to exercise ordinary care to determine that 
the order was not authorized by the customer and to notify the bank of the 
relevant facts within a reasonable time not exceeding ninety (90) days 
after the date the customer received notification from the bank that the 
order was accepted or that the customer's account was debited with 
respect to the order. The bank is not entitled to any recovery from the 
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customer on account of a failure by the customer to give notification as 

stated in this section. 

(b) Reasonable time under subsection (a) of this section may be fixed by 
agreement as stated in section 28-l-302(b), but the obligation of a receiving 
bank to refund payment as stated in subsection (a) of this section may not 
otherwise be varied by agreement. 

History. Compiler's Notes. Sections 33 and 35 of 

I.C., § 28-4-612, as added by 1991, ch. 135, S.L. 2004, ch. 43 are compiled as §§ 28-4-606 
§ 1, p. 295; am. 2004, ch. 43, § 34, p. 136. and 28-5-103, respectively. 

CHAPTER 5 
UNIFORM COMMERCIAL CODE — LETTERS OF CREDIT 

SECTION. 

28-5-103. Scope. 

28-5-103. Scope. — (1) This chapter applies to letters of credit and to 
certain rights and obligations arising out of transactions involving letters of 
credit. 

(2) The statement of a rule in this chapter does not by itself require, 
imply, or negate application of the same or a different rule to a situation not 
provided for, or to a person not specified, in this chapter. 

(3) With the exception of this subsection, subsections (1) and (2), sections 
28-5-102(l)(i) and (l)(j), 28-5-106(4) and 28-5-114(4), and except to the 
extent prohibited in sections 28-1-302 and 28-5-117(4), the effect of this 
chapter may be varied by agreement or by a provision stated or incorporated 
by reference in an undertaking. A term in an agreement or undertaking 
generally excusing liability or generally limiting remedies for failure to 
perform obligations is not sufficient to vary obligations prescribed by this 
chapter. 

(4) Rights and obligations of an issuer to a beneficiary or a nominated 
person under a letter of credit are independent of the existence, perfor- 
mance, or nonperformance of a contract or arrangement out of which the 
letter of credit arises or which underlies it, including contracts or arrange- 
ments between the issuer and the applicant and between the applicant and 
the beneficiary. 

History. Compiler's Notes. Sections 34 and 36 of 

I.C., § 28-5-103, as added by 1996, ch. 7, S.L. 2004, ch. 43 are compiled as §§ 28-4-612 
§ 2, p. 9; am. 2004, ch. 43, § 35, p. 136. and 28-12-103, respectively. 

OFFICIAL COMMENT 

1. Sections 5-102(a)(10) and 5-103 are the like that of the issuer of a letter of credit (most 

principal limits on the scope of Article 5. often in the case of European bank undertak- 

Many undertakings in commerce and contract ings but occasionally in the case of undertak- 

are similar, but not identical to the letter of ings of American banks), in the United States 

credit. Principal among those are "secondary," the word "guarantee" is more typically used to 

"accessory," or "suretyship" guarantees. Al- describe a suretyship transaction in which 

though the word "guarantee" is sometimes the "guarantor" is only secondarily liable and 

used to describe an independent obligation has the right to assert the underlying debtor's 



28-5-103 



COMMERCIAL TRANSACTIONS 



74 



defenses. This article does not apply to sec- 
ondary or accessory guarantees and it is im- 
portant to recognize the distinction between 
letters of credit and those guarantees. It is 
often a defense to a secondary or accessory 
guarantor's liability that the underlying debt 
has been discharged or that the debtor has 
other defenses to the underlying liability. In 
letter of credit law, on the other hand, the 
dependence principle recognized throughout 
article 5 states that the issuer's liability is 
independent of the underlying obligation. 
That the beneficiary may have breached the 
underlying contract and thus have given a 
good defense on that contract to the applicant 
against the beneficiary is no defense for the 
issuer's refusal to honor. Only staunch recog- 
nition of this principle by the issuers and the 
courts will give letters of credit the continuing 
vitality that arises from the certainty and 
speed of payment under letters of credit. To 
that end, it is important that the law not 
carry into letter of credit transactions rules 
that properly apply only to secondary guaran- 
tees or to other forms of engagement. 

2. Like all of the provisions of the Uniform 
Commercial Code, Article 5 is supplemented 
by Section 1-103 and, through it, by many 
rules of statutory and common law. Because 
this article is quite short and has no rules on 
many issues that will affect liability with 
respect to a letter of credit transaction, law 
beyond Article 5 will often determine rights 
and liabilities in letter of credit transactions. 
Even within letter of credit law, the article is 
far from comprehensive; it deals only with 
"certain" rights of the parties. Particularly 
with respect to the standards of performance 
that are set out in Section 5-108, it is appro- 
priate for the parties and the courts to turn to 
customs and practice such as the Uniform 
Customs and Practice for Documentary Cred- 
its, currently published by the International 
Chamber of Commerce as I.C.C. PUb. No. 500 
(hereafter UCP). Many letters of credit specif- 
ically adopt the UCP as applicable to the 
particular transaction. Where the UCP are 
adopted but conflict with Article 5 and except 
where variation is prohibited, the UCP terms 
are permissible contractual modifications un- 
der Sections 1-302 and 5-103(c). See Section 
5-116(c). Normally Article 5 should not be 
considered to conflict with practice except 
when a rule explicitly stated in the UCP or 
other practice is different from a rule explic- 
itly stated in Article 5. 

Except by choosing the law of a jurisdiction 
that has not adopted the Uniform Commer- 
cial Code, it is not possible entirely to escape 
the Uniform Commercial Code. Since incorpo- 
ration of the UCP avoids only "conflicting" 
Article 5 rules, parties who do not wish to be 
governed by the nonconflicting provisions of 
Article 5 must normally either adopt the law 



of a jurisdiction other than a State of the 
United States or state explicitly the rule that 
is to govern. When rules of custom and prac- 
tice are incorporated by reference, they are 
considered to be explicit terms of the agree- 
ment or undertaking. 

Neither the obligation of an issuer under 
section 5-108 nor that of an adviser under 
Section 5-107 is an obligation of the kind that 
is invariable under Section 1-102(3). Section 
5- 103(c) and Comment 1 to Section 5-108 
make it clear that the applicant and the 
issuer may agree to almost any provision 
establishing the obligations of the issuer to 
the applicant. The last sentence of subsection 
(c) limits the power of the issuer to achieve 
that result by a nonnegotiated disclaimer or 
limitation of remedy. 

What the issuer could achieve by an explicit 
agreement with its applicant or by a term 
that explicitly defines its duty, it cannot ac- 
complish by a general disclaimer. The restric- 
tion on disclaimers in the last sentence of 
subsection (c) is based more on procedural 
than on substantive unfairness. Where, for 
example, the reimbursement agreement pro- 
vides explicitly that the issuer need not exam- 
ine any documents, the applicant under- 
stands the risk it has undertaken. A term in a 
reimbursement agreement which states gen- 
erally that an issuer will not be liable unless 
it has acted in "bad faith" or committed "gross 
negligence" is ineffective under Section 
5- 103(c). On the other hand, less general 
terms such as terms that permit issuer reli- 
ance on an oral or electronic message believed 
in good faith to have been received from the 
applicant or terms that entitle an issuer to 
reimbursement when it honors a "substan- 
tially" though not "strictly" complying presen- 
tation, are effective. In each case the question 
is whether the disclaimer or limitation is 
sufficiently clear and explicit in reallocating a 
liability or risk that is allocated differently 
under a variable Article 5 provision. 

Of course, no term in a letter of credit, 
whether incorporated by reference to practice 
rules or stated specifically, can free an issuer 
from a conflicting contractual obligation to its 
applicant. If, for example, an issuer promised 
its applicant that it would pay only against an 
inspection certificate of a particular company 
but failed to require such a certificate in its 
letter of credit or made the requirement only 
a nondocumentary condition that had been 
disregarded, the issuer might be obliged to 
pay the beneficiary even though its payment 
might violate its contract with its applicant. 

3. Parties should generally avoid modify- 
ing the definitions in Section 5-102. The effect 
of such an agreement is almost inevitably 
unclear. To say that something is a "guaran- 
tee" in the typical domestic transaction is to 
say that the parties intent that particular 
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legal rules apply to it. By acknowledging that 
something is a guarantee, but asserting that 
it is to be treated as a "letter of credit," the 
parties leave a court uncertain about where 
the rules on guarantees stop and those con- 
cerning letters of credit begin. 



4. Section 5-102(2) and (3) of Article 5 are 
omitted as unneeded; the omission does not 
change the law. 
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SECTION. 

28-7-101. 
28-7-102. 

28-7-103. 

28-7-104. 

28-7-105. 
28-7-106. 



Part 1. General 



Short title. 

Definitions and index of defini- 
tions. 

Relation of chapter to treaty or 
statute. 

Negotiable and nonnegotiable doc- 
ument of title. 

Reissuance in alternative medium. 

Control of electronic document of 
title. 



SECTION. 

28-7-309. 



Duty of care — Contractual limita- 
tion of carrier's liability. 



Part 2. Warehouse Receipts 
Provisions 



Special 



28-7-201. 



Person that may issue a warehouse 
receipt — Storage under bond. 

28-7-202. Form of warehouse receipt — Ef- 
fect of omission. 

28-7-203. Liability for nonreceipt or 
misdescription. 

28-7-204. Duty of care — Contractual limita- 
tion of warehouse's liability. 

28-7-205. Title under warehouse receipt de- 
feated in certain cases. 

28-7-206. Termination of storage at ware- 
house's option. 

28-7-207. Goods must be kept separate — 
Fungible goods. 
Altered warehouse receipts. 
Lien of warehouse. 

28-7-209A. Liens of agricultural commodity 
warehousemen. [Repealed.] 

28-7-210. Enforcement of warehouse's lien. 

Part 3. Bills of Lading — Special Provisions 



28-7-208. 
28-7-209. 



28-7-301. 



28-7-302. 

28-7-303. 

28-7-304. 
28-7-305. 
28-7-306. 
28-7-307. 
28-7-308. 



Liability for nonreceipt or 
misdescription — "Said to con- 
tain" — "Shipper's weight, 
load, and count" — Improper 
handling. 

Through bills of lading and similar 
documents of title. 

Diversion — Reconsignment — 
Change of instructions. 

Tangible bills of lading in a set. 

Destination bills. 

Altered bills of lading. 

Lien of carrier. 

Enforcement of carrier's lien. 



Part 4. Warehouse Receipts and Bills of 
Lading — General Obligations 

28-7-401. Irregularities in issue of receipt or 

bill or conduct of issuer. 
28-7-402. Duplicate document of title — 

Overissue. 
28-7-403. Obligation of bailee to deliver — 

Excuse. 
28-7-404. No liability for good-faith delivery 

pursuant to document of title. 

Part 5. Warehouse Receipts and Bills of 
Lading — Negotiation and Transfer 

28-7-501. Form of negotiation and require- 
ments of due negotiation. 

28-7-502. Rights acquired by due negotia- 
tion. 

28-7-503. Document of title to goods defeated 
in certain cases. 

28-7-504. Rights acquired in absence of due 
negotiation — Effect of diver- 
sion — Stoppage of delivery. 

28-7-505. Indorser not guarantor for other 
parties. 

28-7-506. Delivery without indorsement — 
Right to compel indorsement. 

28-7-507. Warranties on negotiation or deliv- 
ery of document of title. 

28-7-508. Warranties of collecting bank as to 
documents of title. 

28-7-509. Adequate compliance with com- 
mercial contract. 

Part 6. Warehouse Receipts and Bills of 
Lading — Miscellaneous Provisions 

28-7-601. Lost, stolen, or destroyed docu- 
ments of title. 

28-7-602. Judicial process against goods cov- 
ered by negotiable documents 
of title. 

28-7-603. Conflicting claims — Interpleader. 

Part 7. Miscellaneous Provisions 

28-7-701. Effective date. 
28-7-702. Repeals. 
28-7-703. Applicability. 
28-7-704. Savings clause. 
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Part 1. General 

28-7-101. Short title. — This chapter shall be known and may be cited 
as "Uniform Commercial Code — Documents of Title." 

History. Section 1 of S.L. 2004, ch. 42 contained a 

I.C., § 28-7-101, as added by 2004, ch. 42, repeal and section 4 of S.L. 2004, ch. 42 is 

§ 2, p. 77. compiled as § 28-3-103. 

Compiler's Notes. Former § 28-7-101, 

which comprised 1967, ch. 161, § 7-101, p. 

351, was repealed by S.L. 2004, ch. 42, § 1. 

OFFICIAL COMMENT 

Prior Uniform Statutory Provision: ered in the provisions on warehouse receipts 

Former Section 7-101. or bills of lading when it was appropriate. 

Changes: Revised for style only. This is, of course, an unexceptional proposi- 

This Article is a revision of the 1962 Official tion and need not be stated explicitly in the 

Text with Comments as amended since 1962. statute. Thus former Section 7-105 has been 

The 1962 Official Text was a consolidation deleted. Whether applying a rule by analogy 

and revision of the Uniform Warehouse Re- to a situation is appropriate depends upon the 

ceipts Act and the Uniform Bills of Lading ^ Qf ^ ^ 

Act, and embraced the provisions of the Um- ^ . ,. , , , £ ,, 

form Sales Act relating to negotiation of doc- v T ^ Article does not attempt to define the 
uments of title liability of bailees, except to hold certain 

This Article does not contain the substan- classes of bailees to a minimum standard of 
tive criminal provisions found in the Uniform reasonable care. For important classes of 
Warehouse Receipts and Bills of Lading Acts. bailees, liabilities in case of loss, damages or 
These criminal provisions are inappropriate destruction, as well as other legal questions 
to a Commercial Code, and for the most part associated with particular documents of title, 
duplicate portions of the ordinary criminal are governed by federal statutes, interna- 
law relating to frauds. This revision deletes tional treaties, and in some cases regulatory 
the former Section 7-105 that provided that state laws, which supersede the provisions of 
courts could apply a rule from Parts 2 and 3 this Article in case of inconsistency. See See- 
by analogy to a situation not explicitly cov- tion 7-103. 

28-7-102. Definitions and index of definitions. — (a) In this chap- 
ter, unless the context otherwise requires: 

(1) "Bailee" means a person that by a warehouse receipt, bill of lading, or 
other document of title acknowledges possession of goods and contracts to 
deliver them. 

(2) "Carrier" means a person that issues a bill of lading. 

(3) "Consignee" means a person named in a bill of lading to which or to 
whose order the bill promises delivery. 

(4) "Consignor" means a person named in a bill of lading as the person 
from which the goods have been received for shipment. 

(5) "Delivery order" means a record that contains an order to deliver 
goods directed to a warehouse, carrier, or other person that in the 
ordinary course of business issues warehouse receipts or bills of lading. 

(6) "Good faith" means honesty in fact and the observance of reasonable 
commercial standards of fair dealing. 

(7) "Goods" means all things that are treated as movable for the purposes 
of a contract for storage or transportation. 

(8) "Issuer" means a bailee that issues a document of title or, in the case 
of an unaccepted delivery order, the person that orders the possessor of 
goods to deliver. The term includes a person for which an agent or 
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employee purports to act in issuing a document if the agent or employee 
has real or apparent authority to issue documents, even if the issuer did 
not receive any goods, the goods were misdescribed, or in any other 
respect the agent or employee violated the issuer's instructions. 

(9) "Person entitled under the document" means the holder, in the case of 
a negotiable document of title, or the person to which delivery of the goods 
is to be made by the terms of, or pursuant to instructions in a record 
under, a nonnegotiable document of title. 

(10) "Record" means information that is inscribed on a tangible medium 
or that is stored in an electronic or other medium and is retrievable in 
perceivable form. 

(11) "Sign" means, with present intent to authenticate or adopt a record: 

(A) To execute or adopt a tangible symbol; or 

(B) To attach to or logically associate with the record an electronic 
sound, symbol, or process. 

(12) "Shipper" means a person that enters into a contract of transporta- 
tion with a carrier. 

(13) "Warehouse" means a person engaged in the business of storing 
goods for hire. 

(b) Definitions in other chapters applying to this chapter and the sections 
in which they appear are: 

(1) "Contract for sale," section 28-2-106. 

(2) "Lessee in ordinary course," section 28-12-103. 

(3) "Receipt" of goods, section 28-2-103. 

(c) In addition, chapter 1, title 28, Idaho Code, contains general defini- 
tions and principles of construction and interpretation applicable through- 
out this chapter. 

History. Section 1 of S.L. 2004, ch. 42 contained a 

I.C., § 28-7-102, as added by 2004, ch. 42, repeal and section 4 of S.L. 2004, ch. 42 is 

§ 2, p. 77. compiled as § 28-2-103. 

Compiler's Notes. Former § 28-7-102, 

which comprised 1967, ch. 161, § 7-102, p. 

351, was repealed by S.L. 2004, ch. 42, § 1. 

OFFICIAL COMMENT 

Prior Uniform Statutory Provision: suer" in this section and Sections 7-203 and 

Former Section 7-102. 7-301 on liability in case of non-receipt.) A 

Changes: New definitions of "carrier," "carrier" is one type of bailee and is defined as 
"good faith," "record," "sign," and "shipper." a person that issues a bill of lading. A "ship- 
Other definitions revised to accommodate P er " is a person who enters into the contract 
electronic mediums °f transportation with the carrier. The defini- 

p tions of "bailee," "consignee," "consignor," 

-i «id i » • j • 4-u- a 4.- i ui "goods", and "issuer", are unchanged in sub- 

1. Bailee is used in this Article as a blan- * r i «r\ f f ,.,, »■ 

, ., , , . . . , stance from prior law. Document of title is 

ket term to designate carriers, warehousemen defined m g^ ± and be m either 

and others who normally issue documents of tangible or electronic form, 
title on the basis of goods which they have 2 . The definition of warehouse receipt con- 
received. The definition does not, however, tained in the general definitions section of 
require actual possession of the goods. If a this Act (Section 1-201) does not require that 
bailee acknowledges possession when it does the issuing warehouse be "lawfully engaged" 
not have possession, the bailee is bound by in business or for profit. The warehouse's 
sections of this Article which declare the compliance with applicable state regulations 
"bailee's" obligations. (See definition of "Is- such as the filing of a bond has no bearing on 
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the substantive issues dealt with in this Arti- 
cle. Certainly the issuer's violations of law 
should not diminish its responsibility on doc- 
uments the issuer has put in commercial 
circulation. But it is still essential that the 
business be storing goods "for hire" (Section 
1-201 and this section). A person does not 
become a warehouse by storing its own goods. 

3. When a delivery order has been accepted 
by the bailee it is for practical purposes indis- 
tinguishable from a warehouse receipt. Prior 
to such acceptance there is no basis for impos- 
ing obligations on the bailee other than the 
ordinary obligation of contract which the 
bailee may have assumed to the depositor of 
the goods. Delivery orders may be either elec- 
tronic or tangible documents of title. See 
definition of "document of title" in Section 
1-201. 

4. The obligation of good faith imposed by 
this Article and by Article 1, Section 1-304 
includes the observance of reasonable com- 
mercial standards of fair dealing. 

5. The definitions of "record" and "sign" are 
included to facilitate electronic mediums. See 
Comment 9 to Section 9-102 discussing "re- 
cord" and the comment to amended Section 
2-103 discussing "sign." 

6. "Person entitled under the document" is 
moved from former Section 7-403. 



7. These definitions apply in this Article 
unless the context otherwise requires. The 
"context" is intended to refer to the context in 
which the defined term is used in the Uniform 
Commercial Code. The definition applies 
whenever the defined term is used unless the 
context in which the defined term is used in 
the statute indicates that the term was not 
used in its defined sense. See comment to 
Section 1-201. 

Cross references: 

Point 1: Sections 1-201, 7-203 and 7-301. 

Point 2: Sections 1-201 and 7-203. 

Point 3: Section 1-201. 

Point 4: Section 1-304. 

Point 5: Sections 9-102 and 2-103. 

See general comment to document of title in 
Section 1-201. 

Definitional cross references: 

"Bill of lading". Section 1-201. 
"Contract". Section 1-201. 
"Contract for sale". Section 2-106. 
"Delivery". Section 1-201. 
"Document of title". Section 1-201. 
"Person". Section 1-201. 
"Purchase". Section 1-201. 
"Receipt of goods". Section 2-103. 
"Right". Section 1-201. 
"Warehouse receipt". Section 1-201. 



28-7-103. Relation of chapter to treaty or statute. — (a) This 
chapter is subject to any treaty or statute of the United States or regulatory 
statute of this state to the extent the treaty, statute, or regulatory statute is 
applicable. 

(b) This chapter does not modify or repeal any law prescribing the form or 
content of a document of title or the services or facilities to be afforded by a 
bailee, or otherwise regulating a bailee's business in respects not specifically 
treated in this chapter. However, violation of such a law does not affect the 
status of a document of title that otherwise is within the definition of a 
document of title. 

(c) This chapter modifies, limits, and supersedes the federal electronic 
signatures in global and national commerce act (15 U.S.C. 7001, et seq.) but 
does not modify, limit, or supersede section 101(c) of that act (15 U.S.C. 
7001(c)) or authorize electronic delivery of any of the notices described in 
section 103(b) of that act (15 U.S.C. 7003(b)). 

(d) To the extent there is a conflict between the uniform electronic 
transactions act, chapter 50, title 28, Idaho Code, and this chapter, this 
chapter governs. 



History. 

I.C., § 28-7-103, as added by 2004, ch. 42, 
§ 2, p. 77. 

Compiler's Notes. Former § 28-7-103, 
which comprised 1967, ch. 161, § 7-103, p. 
351, was repealed by S.L. 2004, ch. 42, § 1. 



Section 1 of S.L. 2004, ch. 42 contained a 
repeal and section 4 of S.L. 2004, ch. 42 is 
compiled as § 28-2-103. 
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OFFICIAL COMMENT 



Prior Uniform Statutory Provisions: 

Former Sections 7-103 and 10-104. 

Changes: Deletion of references to tariffs 
and classifications; incorporation of former 
Section 10-104 into subsection (b), provide for 
intersection with federal and state law gov- 
erning electronic transactions. 

Purposes: 

1. To make clear what would of course be 
true without the Section, that applicable fed- 
eral law is paramount. 

2. To make clear also that regulatory state 
statutes (such as those fixing or authorizing a 
commission to fix rates and prescribe ser- 
vices, authorizing different charges for goods 
of different values, and limiting liability for 
loss to the declared value on which the charge 
was based) are not affected by the Article and 
are controlling on the matters which they 
cover unless preempted by federal law. The 
reference in former Section 7-103 to tariffs, 
classifications, and regulations filed or issued 
pursuant to regulatory state statutes has 
been deleted as inappropriate in the modern 
era of diminished regulation of carriers and 
warehouses. If a regulatory scheme requires a 
carrier or warehouse to issue a tariff or clas- 
sification, that tariff or classification would be 
given effect via the state regulatory scheme 
that this Article recognizes as controlling. 
Permissive tariffs or classifications would not 
displace the provisions of this act, pursuant to 
this section, but may be given effect through 



the ability of parties to incorporate those 
terms by reference into their agreement. 

3. The document of title provisions of this 
act supplement the federal law and regula- 
tory state law governing bailees. This Article 
focuses on the commercial importance and 
usage of documents of title. State ex rel Public 
Service Commission v. Gunkelman & Sons, 
Inc., 219 N.W.2d 853 (N.D. 1974). 

4. Subsection (c) is included to make clear 
the interrelationship between the federal 
Electronic Signatures in Global and National 
Commerce Act and this Article and the con- 
forming amendments to other articles of the 
Uniform Commercial Code promulgated as 
part of the revision of this Article. Section 102 
of the federal act allows a State statute to 
modify, limit, or supersede the provisions of 
Section 101 of the federal act. See the com- 
ments to Revised Article 1, Section 1-108. 

5. Subsection (d) makes clear that once this 
Article is in effect, its provisions regarding 
electronic commerce and regarding electronic 
documents of title control in the event there is 
a conflict with the provisions of the Uniform 
Electronic Transactions Act or other applica- 
ble state law governing electronic transac- 
tions. 

Cross references: 

Sections 1-108, 7-201, 7-202, 7-204, 7-206, 
7-309, 7-401, 7-403. 
Definitional cross reference: 
"Bill of lading". Section 1-201. 



28-7-104. Negotiable and nonnegotiable document of title. — 

(a) Except as otherwise provided in subsection (c) of this section, a docu- 
ment of title is negotiable if by its terms the goods are to be delivered to 
bearer or to the order of a named person. 

(b) A document of title other than one described in subsection (a) of this 
section is nonnegotiable. A bill of lading that states that the goods are 
consigned to a named person is not made negotiable by a provision that the 
goods are to be delivered only against an order in a record signed by the 
same or another named person. 

(c) A document of title is nonnegotiable if, at the time it is issued, the 
document has a conspicuous legend, however expressed, that it is nonnego- 
tiable. 



History. 

I.C., § 28-7-104, as added by 2004, ch. 42, 
§ 2, p. 77. 

Compiler's Notes. Former § 28-7-104, 
which comprised 1967, ch. 161, § 7-104, p. 
351, was repealed by S.L. 2004, ch. 42, § 1. 



Section 1 of S.L. 2004, ch. 42 contained a 
repeal and section 4 of S.L. 2004, ch. 42 is 
compiled as § 28-2-103. 
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OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

Former Section 7-104. 

Changes: Subsection (a) is revised to re- 
flect modern style and trade practice. Subsec- 
tion (b) is revised for style and medium neu- 
trality. Subsection (c) is new. 

Purposes: 

1. This Article deals with a class of com- 
mercial paper representing commodities in 
storage or transportation. This "commodity 
paper" is to be distinguished from what might 
be called "money paper" dealt with in the 
Article of this Act on Commercial Paper (Ar- 
ticle 3) and "investment paper" dealt with in 
the Article of this Act on Investment Securi- 
ties (Article 8). The class of "commodity pa- 
per" is designated "document of title" follow- 
ing the terminology of the Uniform Sales Act 
Section 76. Section 1-201. The distinctions 
between negotiable and nonnegotiable docu- 
ments in this section makes the most impor- 
tant subclassification employed in the Article, 
in that the holder of negotiable documents 
may acquire more rights than its transferor 
had (See Section 7-502). The former Section 
7-104, which provided that a document of title 
was negotiable if it runs to a named person or 
assigns if such designation was recognized in 
overseas trade, has been deleted as not nec- 
essary in light of current commercial practice. 

A document of title is negotiable only if it 
satisfies this section. "Deliverable on proper 
indorsement and surrender of this receipt" 
will not render a document negotiable. 
Bailees often include such provisions as a 
means of insuring return of nonnegotiable 
receipts for record purposes. Such language 
may be regarded as insistence by the bailee 



upon a particular kind of receipt in connection 
with delivery of the goods. Subsection (a) 
makes it clear that a document is not nego- 
tiable which provides for delivery to order or 
bearer only if written instructions to that 
effect are given by a named person. Either 
tangible or electronic documents of title may 
be negotiable if the document meets the re- 
quirement of this section. 

2. Subsection (c) is derived from Section 
3-104(d). Prior to issuance of the document of 
title, an issuer may stamp or otherwise pro- 
vide by a notation on the document that it is 
nonnegotiable even if the document would 
otherwise comply with the requirement of 
subsection (a). Once issued as a negotiable 
document of title, the document cannot be 
changed from a negotiable document to a 
nonnegotiable document. A document of title 
that is nonnegotiable cannot be made nego- 
tiable by stamping or providing a notation 
that the document is negotiable. The only way 
to make a document of title negotiable is to 
comply with subsection (a). A negotiable doc- 
ument of title may fail to be duly negotiated if 
the negotiation does not comply with the 
requirements for "due negotiation" stated in 
Section 7-501. 

Cross references: Sections 7-501 and 
7-502. 

Definitional cross references: 

"Bearer". Section 1-201. 

"Bill of lading". Section 1-201. 

"Delivery". Section 1-201. 

"Document of title". Section 1-201. 

"Person". Section 1-201. 

"Sign". Section 7-102. 

"Warehouse receipt". Section 1-201. 



28-7-105. Reissuance in alternative medium. — (a) Upon request of 
a person entitled under an electronic document of title, the issuer of the 
electronic document may issue a tangible document of title as a substitute 
for the electronic document if: 

(1) The person entitled under the electronic document surrenders control 
of the document to the issuer; and 

(2) The tangible document when issued contains a statement that it is 
issued in substitution for the electronic document. 

(b) Upon issuance of a tangible document of title in substitution for an 
electronic document of title in accordance with subsection (a) of this section: 

(1) The electronic document ceases to have any effect or validity; and 

(2) The person that procured issuance of the tangible document warrants 
to all subsequent persons entitled under the tangible document that the 
warrantor was a person entitled under the electronic document when the 
warrantor surrendered control of the electronic document to the issuer. 

(c) Upon request of a person entitled under a tangible document of title, 
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the issuer of the tangible document may issue an electronic document of title 
as a substitute for the tangible document if: 

(1) The person entitled under the tangible document surrenders posses- 
sion of the document to the issuer; and 

(2) The electronic document when issued contains a statement that it is 
issued in substitution for the tangible document. 

(d) Upon issuance of an electronic document of title in substitution for a 
tangible document of title in accordance with subsection (c) of this section: 

(1) The tangible document ceases to have any effect or validity; and 

(2) The person that procured issuance of the electronic document war- 
rants to all subsequent persons entitled under the electronic document 
that the warrantor was a person entitled under the tangible document 
when the warrantor surrendered possession of the tangible document to 
the issuer. 



History. 

I.C., § 28-7-105, as added by 2004, ch. 42, 
§ 2, p. 77. 

Compiler's Notes. Former § 28-7-105, 
which comprised 1965, ch. 161, § 7-105, p. 
351, was repealed by S.L. 2004, ch. 42, § 1. 



Section 1 of S.L. 2004, ch. 42 contained a 
repeal and section 4 of S.L. 2004, ch. 42 is 
compiled as § 28-2-103. 



OFFICIAL COMMENT 



Prior Uniform Statutory Provisions: 

None. 

Other relevant law: UNCITRAL Draft 
Instrument on the Carriage of Goods by Sea 
Transport Law. 

Purposes: 

1. This section allows for documents of title 
issued in one medium to be reissued in an- 
other medium. This section applies to both 
negotiable and nonnegotiable documents. 
This section sets forth minimum require- 
ments for giving the reissued document effect 
and validity. The issuer is not required to 
issue a document in an alternative medium 
and if the issuer chooses to do so, it may 
impose additional requirements. Because a 
document of title imposes obligations on the 
issuer of the document, it is imperative for the 
issuer to be the one who issues the substitute 
document in order for the substitute docu- 
ment to be effective and valid. 

2. The request must be made to the issuer 
by the person entitled to enforce the docu- 
ment of title (Section 7- 102(a)(9)) and that 
person must surrender possession or control 
of the original document to the issuer. The 
reissued document must have a notation that 



it has been issued as a substitute for the 
original document. These minimum require- 
ments must be met in order to give the 
substitute document effect and validity. If 
these minimum requirements are not met for 
issuance of a substitute document of title, the 
original document of title continues to be 
effective and valid. Section 7-402. However, if 
the minimum requirements imposed by this 
section are met, in addition to any other 
requirements that the issuer may impose, the 
substitute document will be the document 
that is effective and valid. 

3. To protect parties who subsequently 
take the substitute document of title, the 
person who procured issuance of the substi- 
tute document warrants that it was a person 
entitled under the original document at the 
time it surrendered possession or control of 
the original document to the issuer. This 
warranty is modeled after the warranty found 
in Section 4-209. 

Cross References: Sections 7-106, 7-402 
and 7-601. 

Definitional Cross Reference: "Person 
entitled to enforce," Section 7-102. 



28-7-106. Control of electronic document of title. — (a) A person 
has control of an electronic document of title if a system employed for 
evidencing the transfer of interests in the electronic document reliably 
establishes that person as the person to which the electronic document was 
issued or transferred. 
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(b) A system satisfies subsection (a) of this section, and a person is 
deemed to have control of an electronic document of title, if the document is 
created, stored, and assigned in such a manner that: 

(1) A single authoritative copy of the document exists which is unique, 
identifiable, and, except as otherwise provided in subsections (b)(4), (5), 
and (6) of this section, unalterable; 

(2) The authoritative copy identifies the person asserting control as: 

(A) The person to which the document was issued; or 

(B) If the authoritative copy indicates that the document has been 
transferred, the person to which the document was most recently 
transferred; 

(3) The authoritative copy is communicated to and maintained by the 
person asserting control or its designated custodian; 

(4) Copies or amendments that add or change an identified assignee of 
the authoritative copy can be made only with the consent of the person 
asserting control; 

(5) Each copy of the authoritative copy and any copy of a copy is readily 
identifiable as a copy that is not the authoritative copy; and 

(6) Any amendment of the authoritative copy is readily identifiable as 
authorized or unauthorized. 

History. Compiler's Notes. Section 1 of S.L. 2004, 

I.C., § 28-7-106, as added by 2004, ch. 42, ch. 42 contained a repeal and section 4 of S.L. 
§ 2, p. 77. 2004, ch. 42 is compiled as § 28-2-103. 

OFFICIAL COMMENT 

Prior Uniform Statutory Provision: transfer of interests in the electronic docu- 

Uniform Electronic Transactions Act Section ment reliably establishes that person as the 

16. person to which the electronic document was 

Purposes: issued or transferred." The key to having a 

1. The section defines "control" for elec- system that satisfies this test is that identity 
tronic documents of title and derives its rules of the P erson to which the document was 
from the Uniform Electronic Transactions Act \ ss ? e * or transferred must be reliably estab- 
§ 16 on transferable records. Unlike UETA ll r sh 1 ed - 0f ^at importance to the functioning 
§ 16, however, a document of title may be of the contro1 conce ^ 1J \ to be f ble to dem ™: 
reissued in an alternative medium pursuant ^ r f e > f *% P " 1 * m tim ?' the P e [ S ™ Gntl " 
to Section 7-105. At any point in time in which tled 1 under the electronic document. For ex- 

j <, r^-M-i • • i • r j.i. ample, a carrier may issue an electronic bill of 

a document of title is in electronic form, the , ,f \ v ■ , u • j • r .-• 

, , r . v • i ! a lading by having the required information in 

control concept of this section is relevant. As -, , , , u , • \ -, -, U1 , 

, TTT -, mA e -•/> .li L i , i i a database that is encrypted and accessible by 

under UETA § 16, the control concept embod- yirtue of a password . {/ the computer syste m 

led in this section provides the legal frame- in which ^ ^^ information is main . 

work for developing systems for electronic tained identifies the person as the person to 

documents of title. which the electronic bill of lading was issued 

2. Control of an electronic document of title or transferred, that person has control of the 
substitutes for the concept of indorsement electronic document of title. That identifica- 
and possession in the tangible document of tion may be by virtue of passwords or other 
title context. See Section 7-501. A person with encryption methods. Registry systems may 
a tangible document of title delivers the doc- satisfy this test. For example, see the elec- 
ument by voluntarily transferring possession tronic warehouse receipt system established 
and a person with an electronic document of pursuant to 7 C.F.R. Part 735. This Article 
title delivers the document by voluntarily leaves to the market place the development of 
transferring control. (Delivery is defined in sufficient technologies and business practices 
Section 1-201). that will meet the test. 

3. Subsection (a) sets forth the general rule An electronic document of title is evidenced 
that the "system employed for evidencing the by a record consisting of information stored in 
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an electronic medium. Section 1-201. For ex- 
ample, a record in a computer database could 
be an electronic document of title assuming 
that it otherwise meets the definition of doc- 
ument of title. To the extent that third parties 
wish to deal in paper mediums, Section 7-105 
provides a mechanism for exiting the elec- 
tronic environment by having the issuer reis- 
sue the document of title in a tangible me- 
dium. Thus if a person entitled to enforce an 
electronic document of title causes the infor- 
mation in the record to be printed onto paper 
without the issuer's involvement in issuing 
the document of title pursuant to Section 
7-105, that paper is not a document of title. 

4. Subsection (a) sets forth the general test 
for control. Subsection (b) sets forth a safe 
harbor test that if satisfied, results in control 
under the general test in subsection (a). The 
test in subsection (b) is also used in Section 
9-105 although Section 9-105 does not include 
the general test of subsection (a). Under sub- 
section (b), at any point in time, a party 
should be able to identify the single authori- 
tative copy which is unique and identifiable 
as the authoritative copy. This does not mean 
that once created that the authoritative copy 
need be static and never moved or copied from 
its original location. To the extent that backup 
systems exist which result in multiple copies, 
the key to this idea is that at any point in 
time, the one authoritative copy needs to be 
unique and identifiable. 

Parties may not by contract provide that 
control exists. The test for control is a factual 
test that depends upon whether the general 
test in subsection (a) or the safe harbor in 
subsection (b) is satisfied. 

5. Article 7 has historically provided for 
rights under documents of title and rights of 
transferees of documents of title as those 
rights relate to the goods covered by the 
document. Third parties may possess or have 
control of documents of title. While misfea- 
sance or negligence in failure to transfer or 
misdelivery of the document by those third 
parties may create serious issues, this Article 



has never dealt with those issues as it relates 
to tangible documents of title, preferring to 
leave those issues to the law of contracts, 
agency and tort law. In the electronic docu- 
ment of title regime, third party registry 
systems are just beginning to develop. It is 
very difficult to write rules regulating those 
third parties without some definitive sense of 
how the third party registry systems will be 
structured. Systems that are evolving to date 
tend to be "closed" systems in which all par- 
ticipants must sign on to the master agree- 
ment which provides for rights as against the 
registry system as well as rights among the 
members. In those closed systems, the docu- 
ment of title never leaves the system so the 
parties rely upon the master agreement as to 
rights against the registry for its failures in 
dealing with the document. This article con- 
templates that those "closed" systems will 
continue to evolve and that the control mech- 
anism in this statute provides a method for 
the participants in the closed system to 
achieve the benefits of obtaining control al- 
lowed by this article. 

This article also contemplates that parties 
will evolve open systems where parties need 
not be subject to a master agreement. In an 
open system a party that is expecting to 
obtain rights through an electronic document 
may not be a party to the master agreement. 
To the extent that open systems evolve by use 
of the control concept contained in this sec- 
tion, the law of contracts, agency, and torts as 
it applies to the registry's misfeasance or 
negligence concerning the transfer of control 
of the electronic document will allocate the 
risks and liabilities of the parties as that 
other law now does so for third parties who 
hold tangible documents and fail to deliver 
the documents. 

Cross References: Sections 7-105 and 
7-501. 
Definitional cross references: 

"Delivery". Section 1-201. 
"Document of title". Section 1-201. 



Part 2. Warehouse Receipts — Special Provisions 



28-7-201. Person that may issue a warehouse receipt — Storage 
under bond. — (a) A warehouse receipt may be issued by any warehouse. 

(b) If goods, including distilled spirits and agricultural commodities, are 
stored under a statute requiring a bond against withdrawal or a license for 
the issuance of receipts in the nature of warehouse receipts, a receipt issued 
for the goods is deemed to be a warehouse receipt even if issued by a person 
that is the owner of the goods and is not a warehouse. 
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History. Section 1 of S.L. 2004, ch. 42 contained a 

I.C., § 28-7-201, as added by 2004, ch. 42, repeal and section 4 of S.L. 2004, ch. 42 is 

§ 2, p. 77. compiled as § 28-2-103. 

Compiler's Notes. Former § 28-7-201, 

which comprised 1967, ch. 161, § 7-201, p. 

351, was repealed by S.L. 2004, ch. 42, § 1. 

OFFICIAL COMMENT 

Prior Uniform Statutory Provision: 7-401(4) on the liability of the issuer in such 

Former Section 7-201. cases. Subsection (b) covers receipts issued by 

Changes: Update for style only. the owner for whiskey or other goods stored in 

Purposes: bonded warehouses under such statutes as 26 

It is not intended by re-enactment of sub- U.S.C. Chapter 51. 

section (a) to repeal any provisions of special Cross references: 

licensing or other statutes regulating who a ,. _ 1AO ,* . A1 

, & i T . .?,. j.u Sections 7-103 and 7-401. 

may become a warehouse. Limitations on the . . 

transfer of the receipts and criminal sanctions Definitional cross references: 

for violation of such limitations are not im- "Warehouse receipt". Section 1-201. 

paired. Section 7-103. Compare Section "Warehouse". Section 7-102. 

28-7-202. Form of warehouse receipt — Effect of omission. — 

(a) A warehouse receipt need not be in any particular form. 

(b) Unless a warehouse receipt provides for each of the following, the 
warehouse is liable for damages caused to a person injured by its omission: 

(1) A statement of the location of the warehouse facility where the goods 
are stored; 

(2) The date of issue of the receipt; 

(3) The unique identification code of the receipt; 

(4) A statement whether the goods received will be delivered to the 
bearer, to a named person, or to a named person or its order; 

(5) The rate of storage and handling charges, unless goods are stored 
under a field warehousing arrangement, in which case a statement of that 
fact is sufficient on a nonnegotiable receipt; 

(6) A description of the goods or the packages containing them; 

(7) The signature of the warehouse or its agent; 

(8) If the receipt is issued for goods that the warehouse owns, either 
solely, jointly, or in common with others, a statement of the fact of that 
ownership; and 

(9) A statement of the amount of advances made and of liabilities 
incurred for which the warehouse claims a lien or security interest, unless 
the precise amount of advances made or liabilities incurred, at the time of 
the issue of the receipt, is unknown to the warehouse or to its agent that 
issued the receipt, in which case a statement of the fact that advances 
have been made or liabilities incurred and the purpose of the advances or 
liabilities is sufficient. 

(c) A warehouse may insert in its receipt any terms that are not contrary 
to the uniform commercial code and do not impair its obligation of delivery 
under section 28-7-403 or its duty of care under section 28-7-204. Any 
contrary provision is ineffective. 
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History. Section 1 of S.L. 2004, ch. 42 contained a 

I.C., § 28-7-202, as added by 2004, ch. 42, repeal and section 4 of S.L. 2004, ch. 42 is 

§ 2, p. 77. compiled as § 28-2-103. 
Compiler's Notes. Former § 28-7-202, 

which comprised 1967, ch. 161, § 7-202, p. 

351, was repealed by 2004, ch. 42, § 1. 

OFFICIAL COMMENT 

Prior Uniform Statutory Provision: 134 B.R. 993 (Bankr. M.D. Fla. 1991), that 

Former Section 7-202. held that in order to have a valid warehouse 

Changes: Language is updated to accom- receipt all of the terms listed in this section 

modate electronic commerce and to reflect must be contained in the receipt, are disap- 

modern style. proved. 

Purposes: 2. The unique identification code referred 

1. This section does not displace any par- to in subsection (b)(3) can include any combi- 

ticular legislation that requires other terms nation of letters number, signs and/or sym- 

in a warehouse receipt or that may require a ™s that provide a unique identification, 

particular form of a warehouse receipt. This Whether an electronic or tangible warehouse 



section does not require that a warehouse "^P* co f *** a signature will be resolved 

"'ith the definition of sign ir c 
Cross references: 
Sections 7-103 and 7-401. 



receipt be issued. A warehouse receipt that is wl * the defimt.on of s.gn in Section 7-102. 

Cross references: 



issued need not contain any of the terms 

listed in subsection (b) in order to qualify as a 

warehouse receipt as long as the receipt falls Definitional cross references: 

within the definition of "warehouse receipt" in "Bearer". Section 1-201. 

Article 1. Thus the title has been changed to "Delivery". Section 1-201. 

eliminate the phrase "essential terms" as pro- "Goods". Section 7-102. 

vided in prior law. The only consequence of a "Person". Section 1-201. 

warehouse receipt not containing any term "Security interest". Section 1-201. 

listed in subsection (b) is that a person in- "Sign". Section 7-102. 

jured by a term's omission has a right as "Term". Section 1-201. 

against the warehouse for harm caused by the "Warehouse receipt". Section 1-201. 

omission. Cases, such as In re Celotex Corp., "Warehouse". Section 7-102. 

28-7-203. Liability for nonreceipt or misdescription. — A party to 
or purchaser for value in good faith of a document of title, other than a bill 
of lading, that relies upon the description of the goods in the document may 
recover from the issuer damages caused by the nonreceipt or misdescription 
of the goods, except to the extent that: 

(1) The document conspicuously indicates that the issuer does not know 
whether all or part of the goods in fact were received or conform to the 
description, such as a case in which the description is in terms of marks or 
labels or kind, quantity, or condition, or the receipt or description is qualified 
by "contents, condition, and quality unknown," "said to contain," or words of 
similar import, if the indication is true; or 

(2) The party or purchaser otherwise has notice of the nonreceipt or 
misdescription. 

History. Section 1 of S.L. 2004, ch. 42 contained a 

I.C., § 28-7-203, as added by 2004, ch. 42, repeal and section 4 of S.L. 2004, ch. 42 is 

§ 2, p. 77. compiled as § 28-2-103. 

Compiler's Notes. Former § 28-7-203, 

which comprised 1967, ch. 161, § 7-203, p. 

351, was repealed by S.L. 2004, ch. 42, § 1. 



28-7-204 



COMMERCIAL TRANSACTIONS 



86 



OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

Former Section 7-203. 

Changes: Changes to this section are for 
style only. 

Purpose: 

This section is a simplified restatement of 
existing law as to the method by which a 
bailee may avoid responsibility for the accu- 
racy of descriptions which are made by or in 
reliance upon information furnished by the 
depositor. The issuer is liable on documents 
issued by an agent, contrary to instructions of 
its principal, without receiving goods. No dis- 
claimer of the latter liability is permitted. 



Cross reference: Section 7-301. 

Definitional cross references: 

"Conspicuous". Section 1-201. 
"Document of title". Section 1-201. 
"Goods". Section 7-102. 
"Good Faith". Section 1-201 [7-102], 
"Issuer". Section 7-102. 
"Notice". Section 1-202. 
"Party". Section 1-201. 
"Purchaser". Section 1-201. 
"Receipt of goods". Section 2-103. 
"Value". Section 1-204. 



28-7-204. Duty of care — Contractual limitation of warehouse's 
liability. — (a) A warehouse is liable for damages for loss of or injury to the 
goods caused by its failure to exercise care with regard to the goods that a 
reasonably careful person would exercise under similar circumstances. 
Unless otherwise agreed, the warehouse is not liable for damages that could 
not have been avoided by the exercise of that care. 

(b) Damages may be limited by a term in the warehouse receipt or storage 
agreement limiting the amount of liability in case of loss or damage beyond 
which the warehouse is not liable. Such a limitation is not effective with 
respect to the warehouse's liability for conversion to its own use. On request 
of the bailor in a record at the time of signing the storage agreement or 
within a reasonable time after receipt of the warehouse receipt, the 
warehouse's liability may be increased on part or all of the goods covered by 
the storage agreement or the warehouse receipt. In this event, increased 
rates may be charged based on an increased valuation of the goods. 

(c) Reasonable provisions as to the time and manner of presenting claims 
and commencing actions based on the bailment may be included in the 
warehouse receipt or storage agreement. 



History. 

I.C., § 28-7-204, as added by 2004, ch. 42, 
§ 2, p. 77. 

Compiler's Notes. Former § 28-7-204, 
which comprised 1967, ch. 161, § 7-204, p. 



351; am. 1982, ch. 24, § 2, p. 31, was repealed 
by S.L. 2004, ch. 42, § 1. 

Section 1 of S.L. 2004, ch. 42 contained a 
repeal and section 4 of S.L. 2004, ch. 42 is 
compiled as § 28-2-103. 



OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

Former Section 7-204. 

Changes: Updated to reflect modern, stan- 
dard commercial practices. 

Purposes of changes: 

1. Subsection (a) continues the rule with- 
out change from former Section 7-204 on the 
warehouse's obligation to exercise reasonable 
care. 

2. Former Section 7-204(2) required that 
the term limiting damages do so by setting 
forth a specific liability per article or item or 
of a value per unit of weight. This require- 



ment has been deleted as out of step with 
modern industry practice. Under subsection 
(b) a warehouse may limit its liability for 
damages for loss of or damage to the goods by 
a term in the warehouse receipt or storage 
agreement without the term constituting an 
impermissible disclaimer of the obligation of 
reasonable care. The parties cannot disclaim 
by contract the warehouse's obligation of care. 
Section 1-302. For example, limitations based 
upon per unit of weight, per package, per 
occurrence, or per receipt as well as limita- 
tions based upon a multiple of the storage 
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rate may be commercially appropriate. As 
subsection (d) makes clear, the states or the 
federal government may supplement this sec- 
tion with more rigid standards of responsibil- 
ity for some or all bailees. 

3. Former Section 7-204(2) also provided 
that an increased rate can not be charged if 
contrary to a tariff. That language has been 
deleted. If a tariff is required under state or 
federal law, pursuant to Section 7-103(a), the 
tariff would control over the rule of this sec- 
tion allowing an increased rate. The provi- 
sions of a non-mandatory tariff may be incor- 
porated by reference in the parties' 
agreement. See Comment 2 to Section 7-103. 
Subsection (c) deletes the reference to tariffs 
for the same reason that the reference has 
been omitted in subsection (b). 

4. As under former Section 7-204(2), sub- 
section (b) provides that a limitation of dam- 
ages is ineffective if the warehouse has con- 
verted the goods to its own use. A mere failure 
to redeliver the goods is not conversion to the 
warehouse's own use. See Adams v. Ryan & 
Christie Storage, Inc., 563 F. Supp. 409 (E.D. 
Pa. 1983) aff'd 725 F.2d 666 (3rd Cir. 1983). 



Cases such as I.C.C. Metals Inc. v. Municipal 
Warehouse Co., 409 N.E. 2d 849 (N.Y. Ct. App. 
1980) holding that mere failure to redeliver 
results in a presumption of conversion to the 
warehouse's own use are disapproved. "Con- 
version to its own use" is narrower than the 
idea of conversion generally. Cases such as 
Lipman v. Peterson, 575 P.2d 19 (Kan. 1978) 
holding to the contrary are disapproved. 

5. Storage agreements commonly establish 
the contractual relationship between ware- 
houses and depositors who have an on-going 
relationship. The storage agreement may al- 
low for the movement of goods into and out of 
a warehouse without the necessity of issuing 
or amending a warehouse receipt upon each 
entry or exit of goods from the warehouse. 

Cross references: Sections 1-302, 7-103, 
7-309 and 7-403. 

Definitional cross references: 

"Goods". Section 7-102. 

"Reasonable time". Section 1-204. 

"Sign". Section 7-102. 

"Term". Section 1-201. 

"Value". Section 1-204. 

"Warehouse receipt". Section 1-201. 

"Warehouse". Section 7-102. 



28-7-205. Title under warehouse receipt defeated in certain 
cases. — A buyer in ordinary course of business of fungible goods sold and 
delivered by a warehouse that is also in the business of buying and selling 
such goods takes the goods free of any claim under a warehouse receipt even 
if the receipt is negotiable and has been duly negotiated. 



History. 

I.C., § 28-7-205, as added by 2004, ch. 42, 
§ 2, p. 77. 

Compiler's Notes. Former § 28-7-205, 
which comprised 1967, ch. 161, § 7-205, p. 
351, was repealed by S.L. 2004, ch. 42, § 1. 



Section 1 of S.L. 2004, ch. 42 contained a 
repeal and section 4 of S.L. 2004, ch. 42 is 
compiled as § 28-2-103. 



OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

Former Section 7-205. 

Changes: Changes for style only. 
Purposes: 

1. The typical case covered by this section 
is that of the warehouse-dealer in grain, and 
the substantive question at issue is whether 
in case the warehouse becomes insolvent the 
receipt holders shall be able to trace and 
recover grain shipped to farmers and other 
purchasers from the elevator. This was possi- 
ble under the old acts, although courts were 
eager to find estoppels to prevent it. The 
practical difficulty of tracing fungible grain 
means that the preservation of this theoreti- 
cal right adds little to the commercial accept- 
ability of negotiable grain receipts, which 
really circulate on the credit of the ware- 
house. Moreover, on default of the warehouse, 



the receipt holders at least share in what 
grain remains, whereas retaking the grain 
from a good faith cash purchaser reduces the 
purchaser completely to the status of general 
creditor in a situation where there was very 
little the purchaser could do to guard against 
the loss. Compare 15 U.S.C. Section 714p 
enacted in 1955. 

2. This provision applies to both negotiable 
and nonnegotiable warehouse receipts. The 
concept of due negotiation is provided for in 
Section 7-501. The definition of "buyer in 
ordinary course" is in Article 1 and provides, 
among other things, that a buyer must either 
have possession or a right to obtain the goods 
under Article 2 in order to be a buyer in 
ordinary course. This section requires actual 
delivery of the fungible goods to the buyer in 
ordinary course. Delivery requires voluntary 
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transfer of possession of the fungible goods to "Buyer in ordinary course of business". See- 
the buyer. See amended Section 2-103. This tion 1-201. 
section is not satisfied by the delivery of the "Delivery". Section 1-201. 
document of title to the buyer in ordinary "Duly negotiate". Section 7-501. 
course. "Fungible" goods. Section 1-201. 

Cross references: Sections 2-403 and "Goods". Section 7-102. 

9.320. "Value". Section 1-204. 

"Warehouse receipt". Section 1-201. 

Definitional cross references: "Warehouse". Section 7-102. 

28-7-206. Termination of storage at warehouse's option. — (a) A 

warehouse, by giving notice to the person on whose account the goods are 
held and any other person known to claim an interest in the goods, may 
require payment of any charges and removal of the goods from the 
warehouse at the termination of the period of storage fixed by the document 
of title or, if a period is not fixed, within a stated period not less than thirty 
(30) days after the warehouse gives notice. If the goods are not removed 
before the date specified in the notice, the warehouse may sell them 
pursuant to section 28-7-210. 

(b) If a warehouse in good faith believes that goods are about to 
deteriorate or decline in value to less than the amount of its lien within the 
time provided in subsection (a) of this section and section 28-7-210, the 
warehouse may specify in the notice given under subsection (a) of this 
section any reasonable shorter time for removal of the goods and, if the 
goods are not removed, may sell them at public sale held not less than one 
(1) week after a single advertisement or posting. 

(c) If, as a result of a quality or condition of the goods of which the 
warehouse did not have notice at the time of deposit, the goods are a hazard 
to other property, the warehouse facilities, or other persons, the warehouse 
may sell the goods at public or private sale without advertisement or posting 
on reasonable notification to all persons known to claim an interest in the 
goods. If the warehouse, after a reasonable effort, is unable to sell the goods, 
it may dispose of them in any lawful manner and does not incur liability by 
reason of that disposition. 

(d) A warehouse shall deliver the goods to any person entitled to them 
under this chapter upon due demand made at any time before sale or other 
disposition under this section. 

(e) A warehouse may satisfy its lien from the proceeds of any sale or 
disposition under this section but shall hold the balance for delivery on the 
demand of any person to which the warehouse would have been bound to 
deliver the goods. 

History. Section 1 of S.L. 2004, ch. 42 contained a 

I.C., § 28-7-206, as added by 2004, ch. 42, repeal and section 4 of S.L. 2004, ch. 42 is 

§ 2, p. 77. compiled as § 28-2-103. 

Compiler's Notes. Former § 28-7-206, 

which comprised 1967, ch. 161, § 7-206, p. 

351, was repealed by S.L. 2004, ch. 42, § 1. 
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OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

Former Section 7-206. 

Changes: Changes for style. 
Purposes: 

1. This section provides for three situations 
in which the warehouse may terminate stor- 
age for reasons other than enforcement of its 
lien as permitted by Section 7-210. Most 
warehousing is for an indefinite term, the 
bailor being entitled to delivery on reasonable 
demand. It is necessary to define the ware- 
house's power to terminate the bailment, 
since it would be commercially intolerable to 
allow warehouses to order removal of the 
goods on short notice. The thirty day period 
provided where the document does not carry 
its own period of termination corresponds to 
commercial practice of computing rates on a 
monthly basis. The right to terminate under 
subsection (a) includes a right to require 
payment of "any charges", but does not de- 
pend on the existence of unpaid charges. 

2. In permitting expeditious disposition of 
perishable and hazardous goods the pre-Code 
Uniform Warehouse Receipts Act, Section 34, 
made no distinction between cases where the 
warehouse knowingly undertook to store such 
goods and cases where the goods were discov- 
ered to be of that character subsequent to 
storage. The former situation presents no 
such emergency as justifies the summary 
power of removal and sale. Subsections (b) 
and (c) distinguish between the two situa- 
tions. The reason of this section should apply 
if the goods become hazardous during the 
course of storage. The process for selling the 



goods described in Section 7-210 governs the 
sale of goods under this section except as 
provided in subsections (b) and (c) for the 
situations described in those subsections re- 
spectively. 

3. Protection of its lien is the only interest 
which the warehouse has to justify summary 
sale of perishable goods which are not hazard- 
ous. This same interest must be recognized 
when the stored goods, although not perish- 
able, decline in market value to a point which 
threatens the warehouse's security. 

4. The right to order removal of stored 
goods is subject to provisions of the public 
warehousing laws of some states forbidding 
warehouses from discriminating among cus- 
tomers. Nor does the section relieve the ware- 
house of any obligation under the state laws 
to secure the approval of a public official 
before disposing of deteriorating goods. Such 
regulatory statutes and the regulations under 
them remain in force and operative. Section 
7-103. 

Cross references: 
Sections 7-103 and 7-403. 
Definitional cross references: 
"Delivery". Section 1-201. 
"Document of title". Section 1-102. 
"Good faith". Section 1-201 [7-1021. 
"Goods". Section 7-102. 
"Notice". Section 1-202. 
"Notification". Section 1-202. 
"Person". Section 1-201. 
"Reasonable time". Section 1-205. 
"Value". Section 1-204. 
"Warehouse". Section 7-102. 



28-7-207. Goods must be kept separate — Fungible goods. — 

(a) Unless the warehouse receipt provides otherwise, a warehouse shall 
keep separate the goods covered by each receipt so as to permit at all times 
identification and delivery of those goods. However, different lots of fungible 
goods may be commingled. 

(b) If different lots of fungible goods are commingled, the goods are owned 
in common by the persons entitled thereto and the warehouse is severally 
liable to each owner for that owner's share. If, because of overissue, a mass 
of fungible goods is insufficient to meet all the receipts the warehouse has 
issued against it, the persons entitled include all holders to which overis- 
sued receipts have been duly negotiated. 



History. 

I.C., § 28-7-207, as added by 2004, ch. 42, 
§ 2, p. 77. 

Compiler's Notes. Former § 28-7-207, 
which comprised 1967, ch. 161, § 7-207, p. 
351, was repealed by S.L. 2004, ch. 42, § 1. 



Section 1 of S.L. 2004, ch. 42 contained a 
repeal and section 4 of S.L. 2004, ch. 42 is 
compiled as § 28-2-103. 
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OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

Former Section 7-207. 

Changes: Changes for style only. 
Purpose: 

No change of substance is made from for- 
mer Section 7-207. Holders to whom overis- 
sued receipts have been duly negotiated shall 
share in a mass of fungible goods. Where 
individual ownership interests are merged 
into claims on a common fund, as is necessar- 
ily the case with fungible goods, there is no 



policy reason for discriminating between suc- 
cessive purchasers of similar claims. 
Definitional cross references: 

"Delivery". Section 1-201. 
"Duly negotiate". Section 7-501. 
"Fungible" goods. Section 1-201. 
"Goods". Section 7-102. 
"Holder". Section 1-201. 
"Person". Section 1-201. 
"Warehouse receipt". Section 1-201. 
"Warehouse". Section 7-102. 



28-7-208. Altered warehouse receipts. — If a blank in a negotiable 
tangible warehouse receipt has been filled in without authority, a good-faith 
purchaser for value and without notice of the lack of authority may treat the 
insertion as authorized. Any other unauthorized alteration leaves any 
tangible or electronic warehouse receipt enforceable against the issuer 
according to its original tenor. 



History. 

I.C., § 28-7-208, as added by 2004, ch. 42, 
§ 2, p. 77. 

Compiler's Notes. Former § 28-7-208, 
which comprised 1967, ch. 161, § 7-208, p. 
351, was repealed by S.L. 2004, ch. 42, § 1. 



Section 1 of S.L. 2004, ch. 42 contained a 
repeal and section 4 of S.L. 2004, ch. 42 is 
compiled as § 28-2-103. 



OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

Former Section 7-208. 

Changes: To accommodate electronic docu- 
ments of title. 

Purposes: 

1. The execution of tangible warehouse re- 
ceipts in blank is a dangerous practice. As 
between the issuer and an innocent purchaser 
the risks should clearly fall on the former. The 
purchaser must have purchased the tangible 
negotiable warehouse receipt in good faith 
and for value to be protected under the rule of 
the first sentence which is a limited exception 
to the general rule in the second sentence. 
Electronic document of title systems should 
have protection against unauthorized access 
and unauthorized changes. See Section 7-106. 
Thus the protection for good faith purchasers 



found in the first sentence is not necessary in 
the context of electronic documents. 

2. Under the second sentence of this sec- 
tion, an unauthorized alteration whether 
made with or without fraudulent intent does 
not relieve the issuer of its liability on the 
warehouse receipt as originally executed. The 
unauthorized alteration itself is of course in- 
effective against the warehouse. The rule 
stated in the second sentence applies to both 
tangible and electronic warehouse receipts. 

Definitional cross references: 

"Good faith". Section 1-201 [7-102]. 
"Issuer". Section 7-102. 
"Notice". Section 1-202. 
"Purchaser". Section 1-201. 
"Value". Section 1-204. 
"Warehouse receipt". Section 1-201. 



28-7-209. Lien of warehouse. — (a) A warehouse has a lien against 
the bailor on the goods covered by a warehouse receipt or storage agreement 
or on the proceeds thereof in its possession for charges for storage or 
transportation, including demurrage and terminal charges, insurance, 
labor, or other charges, present or future, in relation to the goods, and for 
expenses necessary for preservation of the goods or reasonably incurred in 
their sale pursuant to law. If the person on whose account the goods are held 
is liable for similar charges or expenses in relation to other goods whenever 
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deposited and it is stated in the warehouse receipt or storage agreement 
that a lien is claimed for charges and expenses in relation to other goods, the 
warehouse also has a lien against the goods covered by the warehouse 
receipt or storage agreement or on the proceeds thereof in its possession for 
those charges and expenses, whether or not the other goods have been 
delivered by the warehouse. However, as against a person to which a 
negotiable warehouse receipt is duly negotiated, a warehouse's lien is 
limited to charges in an amount or at a rate specified in the warehouse 
receipt or, if no charges are so specified, to a reasonable charge for storage 
of the specific goods covered by the receipt subsequent to the date of the 
receipt. 

(b) A warehouse may also reserve a security interest against the bailor for 
the maximum amount specified on the receipt for charges other than those 
specified in subsection (a) of this section, such as for money advanced and 
interest. The security interest is governed by chapter 9, title 28, Idaho Code. 

(c) A warehouse's lien for charges and expenses under subsection (a) of 
this section or a security interest under subsection (b) of this section is also 
effective against any person that so entrusted the bailor with possession of 
the goods that a pledge of them by the bailor to a good-faith purchaser for 
value would have been valid. However, the lien or security interest is not 
effective against a person that before issuance of a document of title had a 
legal interest or a perfected security interest in the goods and that did not: 

(1) Deliver or entrust the goods or any document of title covering the 
goods to the bailor or the bailor's nominee with: 

(A) Actual or apparent authority to ship, store, or sell; 

(B) Power to obtain delivery under section 28-7-403; or 

(C) Power of disposition under section 28-2-403, 28-12-304(2), 28-12- 
305(2), 28-9-320 or 28-9-321(c), or other statute or rule of law; or 

(2) Acquiesce in the procurement by the bailor or its nominee of any 
document. 

(d) A warehouse's lien on household goods for charges and expenses in 
relation to the goods under subsection (a) of this section is also effective 
against all persons if the depositor was the legal possessor of the goods at 
the time of deposit. In this subsection, "household goods" means furniture, 
furnishings, or personal effects used by the depositor in a dwelling. 

(e) A warehouse loses its lien on any goods that it voluntarily delivers or 
unjustifiably refuses to deliver. 

History. 351; am. S.L. 1973, ch. 174, § p. 383, was 

I.C., § 28-7-209, as added by 2004, ch. 42, repealed by S.L. 2004, ch. 42, § 1. 

§ 2, p. 77. Section 1 of S.L. 2004, ch. 42 contained a 

Compiler's Notes. Former § 28-7-209, repeal and section 4 of S.L. 2004, ch. 42 is 

which comprised 1967, ch. 161, § 7-209, p. compiled as § 28-2-103. 

OFFICIAL COMMENT 

Prior Uniform Statutory Provision: issued but goods are covered by a storage 

Former Sections 7-209 and 7-503. agreement. 

Changes: Expanded to recognize ware- Purposes: 

house lien when a warehouse receipt is not 1. Subsection (a) defines the warehouse's 
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statutory lien. Other than allowing a ware- 
house to claim a lien under this section when 
there is a storage agreement and not a ware- 
house receipt, this section remains un- 
changed in substance from former Section 
7-209(1). Under the first sentence, a specific 
lien attaches automatically without express 
notation on the receipt or storage agreement 
with regard to goods stored under the receipt 
or the storage agreement. That lien is limited 
to the usual charges arising out of a storage 
transaction. 

Example 1: Bailor stored goods with a 
warehouse and the warehouse issued a ware- 
house receipt. A lien against those goods arose 
as set forth in subsection (a), the first sen- 
tence, for the charges for storage and the 
other expenses of those goods. The warehouse 
may enforce its lien under Section 7-210 as 
against the bailor. Whether the warehouse 
receipt is negotiable or nonnegotiable is not 
important to the warehouse's rights as 
against the bailor. 

Under the second sentence, by notation on 
the receipt or storage agreement, the lien can 
be made a general lien extending to like 
charges in relation to other goods. Both the 
specific lien and general lien are as to goods in 
the possession of the warehouse and extend to 
proceeds from the goods as long as the pro- 
ceeds are in the possession of the warehouse. 
The same rules apply whether the receipt is 
negotiable or non-negotiable. 

Example 2: Bailor stored goods (lot A) with 
a warehouse and the warehouse issued a 
warehouse receipt for those goods. In the 
warehouse receipt it is stated that the ware- 
house will also have a lien on goods covered by 
the warehouse receipt for storage charges and 
the other expenses for any other goods that 
are stored with the warehouse by the bailor. 
The statement about the lien on other goods 
does not specify an amount or a rate. Bailor 
then stored other goods (lot B) with the ware- 
house. Under subsection (a), first sentence, 
the warehouse has a lien on the specific goods 
(lot A) covered by the warehouse receipt. 
Under subsection (a), second sentence, the 
warehouse has a lien on the goods in lot A for 
the storage charges and the other expenses 
arising from the goods in lot B. That lien is 
enforceable as against the bailor regardless of 
whether the receipt is negotiable or nonnego- 
tiable. 

Under the third sentence, if the warehouse 
receipt is negotiable, the lien as against a 
holder of that receipt by due negotiation is 
limited to the amount or rate specified on the 
receipt for the specific lien or the general lien, 
or, if none is specified, to a reasonable charge 
for storage of the specific goods covered by the 
receipt for storage after the date of the re- 
ceipt. 



Example 3: Same facts as Example 1 except 
that the warehouse receipt is negotiable and 
has been duly negotiated (Section 7-501) to a 
person other than the bailor. Under the last 
sentence of subsection (a), the warehouse may 
enforce its lien against the bailor's goods 
stored in the warehouse as against the person 
to whom the negotiable warehouse receipt 
has been duly negotiated. Section 7-502. That 
lien is limited to the charges or rates specified 
in the receipt or a reasonable charge for 
storage as stated in the last sentence of sub- 
section (a). 

Example 4: Same facts as Example 2 except 
that the warehouse receipt is negotiable and 
has been duly negotiated (Section 7-501) to a 
person other than the bailor. Under the last 
sentence of subsection (a), the lien on lot A 
goods for the storage charges and the other 
expenses arising from storage of lot B goods is 
not enforceable as against the person to whom 
the receipt has been duly negotiated. Without 
a statement of a specified amount or rate for 
the general lien, the warehouse's general lien 
is not enforceable as against the person to 
whom the negotiable document has been duly 
negotiated. However, the warehouse lien for 
charges and expenses related to storage of lot 
A goods is still enforceable as against the 
person to whom the receipt was duly negoti- 
ated. 

Example 5: Same facts as Examples 2 and 4 
except the warehouse had stated on the nego- 
tiable warehouse receipt a specified amount 
or rate for the general lien on other goods (lot 
B). Under the last sentence of subsection (a), 
the general lien on lot A goods for the storage 
charges and the other expenses arising from 
storage of lot B goods is enforceable as against 
the person to whom the receipt has been duly 
negotiated. 

2. Subsection (b) provides for a security 
interest based upon agreement. Such a secu- 
rity interest arises out of relations between 
the parties other than bailment for storage or 
transportation, as where the bailee assumes 
the role of financier or performs a manufac- 
turing operation, extending credit in reliance 
upon the goods covered by the receipt. Such a 
security interest is not a statutory lien. Com- 
pare Sections 9-109 and 9-333. It is governed 
in all respects by Article 9, except that sub- 
section (b) requires that the receipt specify a 
maximum amount and limits the security 
interest to the amount specified. A warehouse 
could also take a security interest to secure its 
charges for storage and the other expenses 
listed in subsection (a) to protect these claims 
upon the loss of the statutory possessory 
warehouse lien if the warehouse loses posses- 
sion of the goods as provided in subsection (e). 

Example 6: Bailor stores goods with a ware- 
house and the warehouse issues a warehouse 
receipt that states that the warehouse is 
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taking a security interest in the bailed goods 
for charges of storage, expenses, for money 
advanced, for manufacturing services ren- 
dered, and all other obligations that the bailor 
may owe the warehouse. That is a security 
interest covered in all respects by Article 9. 
Subsection (b). As allowed by this section, a 
warehouse may rely upon its statutory pos- 
sessory lien to protect its charges for storage 
and the other expenses related to storage. For 
those storage charges covered by the statu- 
tory possessory lien, the warehouse is not 
required to use a security interest under 
subsection (b). 

3. Subsections (a) and (b) validate the lien 
and security interest "against the bailor." Un- 
der basic principles of derivative rights as 
provided in Section 7-504, the warehouse lien 
is also valid as against parties who obtain 
their rights from the bailor except as other- 
wise provided in subsection (a), third sen- 
tence, or subsection (c). 

Example 7: Bailor stores goods with a ware- 
house and the warehouse issues a nonnego- 
tiable warehouse receipt that also claims a 
general lien in other goods stored with the 
warehouse. A lien on the bailed goods for the 
charges for storage and the other expenses 
arises under subsection (a). Bailor notifies the 
warehouse that the goods have been sold to 
Buyer and the bailee acknowledges that fact 
to the Buyer. Section 2-503. The warehouse 
lien for storage of those goods is effective 
against Buyer for both the specific lien and 
the general lien. Section 7-504. 

Example 8: Bailor stores goods with a ware- 
house and the warehouse issues a nonnego- 
tiable warehouse receipt. A lien on the bailed 
goods for the charges for storage and the 
other expenses arises under subsection (a). 
Bailor grants a security interest in the goods 
while the goods are in the warehouse's pos- 
session to Secured Party (SP) who properly 
perfects a security interest in the goods. See 
Revised 9-3 12(d). The warehouse lien is supe- 
rior in priority over SP's security interest. See 
Revised 9-203(b)(2) (debtor can grant a secu- 
rity interest to the extent of debtor's rights in 
the collateral). 

Example 9: Bailor stores goods with a ware- 
house and the warehouse issues a negotiable 
warehouse receipt. A lien on the bailed goods 
for the charges for storage and the other 
expenses arises under subsection (a). Bailor 
grants a security interest in the negotiable 
document to SP. SP properly perfects its in- 
terest in the negotiable document by taking 
possession through a "due negotiation." Re- 
vised 9-3 12(c). SP's security interest is subor- 
dinate to the warehouse lien. Section 
7-209(a), third sentence. Given that bailor's 
rights are subject to the warehouse lien, the 
bailor cannot grant to the SP greater rights 
than the bailor has under Section 9-203(b)(2), 



perfection of the security interest in the nego- 
tiable document and the goods covered by the 
document through SP's filing of a financing 
statement should not give a different result. 

As against third parties who have interests 
in the goods prior to the storage with the 
warehouse, subsection (c) continues the rule 
under the prior uniform statutory provision 
that to validate the lien or security interest of 
the warehouse, the owner must have en- 
trusted the goods to the depositor, and that 
the circumstances must be such that a pledge 
by the depositor to a good faith purchaser for 
value would have been valid. Thus the own- 
er's interest will not be subjected to a lien or 
security interest arising out of a deposit of its 
goods by a thief. The warehouse may be 
protected because of the actual, implied or 
apparent authority of the depositor, because 
of a Factor's Act, or because of other circum- 
stances which would protect a bona fide 
pledgee, unless those circumstances are de- 
nied effect under the second sentence of sub- 
section (c). The language of Section 7-503 is 
brought into subsection (c) for purposes of 
clarity. The comments to Section 7-503 are 
helpful in interpreting delivery, entrustment 
or acquiescence. 

Where the third party is the holder of a 
security interest, obtained prior to the issu- 
ance of a negotiable warehouse receipt, the 
rights of the warehouse depend on the prior- 
ity given to a hypothetical bona fide pledgee 
by Article 9, particularly Section 9-322. Thus 
the special priority granted to statutory liens 
by Section 9-333 does not apply to liens under 
subsection (a) of this section, since subsection 
(c), second sentence, "expressly provides oth- 
erwise" within the meaning of Section 9-333. 

As to household goods, however, subsection 
(d) makes the warehouse's lien "for charges 
and expenses in relation to the goods" effec- 
tive against all persons if the depositor was 
the legal possessor. The purpose of the excep- 
tion is to permit the warehouse to accept 
household goods for storage in sole reliance on 
the value of the goods themselves, especially 
in situations of family emergency. 

Example 10: Bailor grants a perfected secu- 
rity interest in the goods to SP prior to storage 
of the goods with the warehouse. Bailor then 
stores goods with the warehouse and the 
warehouse issues a warehouse receipt for the 
goods. A warehouse lien on the bailed goods 
for the charges for storage or other expenses 
arises under subsection (a). The warehouse 
lien is not effective as against SP unless SP 
entrusted the goods to the bailor with actual 
or apparent authority to ship, store, or sell the 
goods or with power of disposition under sub- 
section (c)(1) or acquiesced in the bailor's 
procurement of a document of title under 
subsection (c)(2). This result obtains whether 
the receipt is negotiable or nonnegotiable. 
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Example 11: Sheriff who had lawfully re- 
possessed household goods in an eviction ac- 
tion stored the goods with a warehouse. A lien 
on the bailed goods arises under subsection 
(a). The lien is effective as against the owner 
of the goods. Subsection (d). 

4. As under previous law, this section cre- 
ates a statutory possessory lien in favor of the 
warehouse on the goods stored with the ware- 
house or on the proceeds of the goods. The 
warehouse loses its lien if it loses possession 
of the goods or the proceeds. Subsection (e). 

5. Where goods have been stored under a 
nonnegotiable warehouse receipt and are sold 
by the person to whom the receipt has been 
issued, frequently the goods are not with- 
drawn by the new owner. The obligations of 
the seller of the goods in this situation are set 
forth in Section 2-503(4) on tender of delivery 
and include procurement of an acknowledg- 
ment by the bailee of the buyer's right to 
possession of the goods. If a new receipt is 
requested, such an acknowledgment can be 
withheld until storage charges have been paid 
or provided for. The statutory lien for charges 
on the goods sold, granted by the first sen- 
tence of subsection (a), continues valid unless 
the bailee gives it up. See Section 7-403. But 
once a new receipt is issued to the buyer, the 
buyer becomes "the person on whose account 
the goods are held" under the second sentence 
of subsection (a); unless the buyer undertakes 
liability for charges in relation to other goods 
stored by the seller, there is no general lien 
against the buyer for such charges. Of course, 
the bailee may preserve the general lien in 
such a case either by an arrangement by 
which the buyer "is liable for" such charges, or 
by reserving a security interest under subsec- 
tion (b). 



6. A possessory warehouse lien arises as 
provided under subsection (a) if the parties to 
the bailment have a storage agreement or a 
warehouse receipt is issued. In the modern 
warehouse, the bailor and the bailee may 
enter into a master contract governing the 
bailment with the bailee and bailor keeping 
track of the goods stored pursuant to the 
master contract by notation on their respec- 
tive books and records and the parties send 
notification via electronic communication as 
to what goods are covered by the master 
contract. Warehouse receipts are not issued. 
See Comment 4 to Section 7-204. There is no 
particular form for a warehouse receipt and 
failure to contain any of the terms listed in 
Section 7-202 does not deprive the warehouse 
of its lien that arises under subsection (a). See 
the comment to Section 7-202. 

Cross references: 

Point 1: Sections 7-501 and 7-502. 

Point 2: Sections 9-109 and 9-333. 

Point 3: Sections 2-503, 7-503, 7-504, 9-203, 
9-312 and 9-322. 

Point 4: Sections 2-503, 7-501, 7-502, 7-504, 
9-312, 9-331, 9-333, and 9-401. 

Point 5: Sections 2-503 and 7-403. 

Point 6: Sections 7-202 and 7-204. 

Definitional cross references: 

"Delivery". Section 1-201. 

"Document of Title". Section 1-201. 

"Goods". Section 7-102. 

"Money". Section 1-201. 

"Person". Section 1-201. 

"Purchaser". Section 1-201. 

"Right". Section 1-201. 

"Security interest". Section 1-201. 

"Value". Section 1-204. 

"Warehouse receipt". Section 1-201. 

"Warehouse". Section 7-102. 



28-7-209A. Liens of agricultural commodity warehousemen. [Re- 
pealed.] 



Compiler's Notes. This section, which ch. 208, § 12, 
comprised 1992, ch. 97, § 2, p. 311; am. 2001, 2004, ch. 42, § 



p. 704, was repealed by S.L. 
1. 



28-7-210. Enforcement of warehouse's lien. — (a) Except as other- 
wise provided in subsection (b) of this section, a warehouse's lien may be 
enforced by public or private sale of the goods, in bulk or in packages, at any 
time or place and on any terms that are commercially reasonable, after 
notifying all persons known to claim an interest in the goods. The notifica- 
tion must include a statement of the amount due, the nature of the proposed 
sale, and the time and place of any public sale. The fact that a better price 
could have been obtained by a sale at a different time or in a method 
different from that selected by the warehouse is not of itself sufficient to 
establish that the sale was not made in a commercially reasonable manner. 
The warehouse sells in a commercially reasonable manner if the warehouse 
sells the goods in the usual manner in any recognized market therefor, sells 
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at the price current in that market at the time of the sale, or otherwise sells 
in conformity with commercially reasonable practices among dealers in the 
type of goods sold. A sale of more goods than apparently necessary to be 
offered to ensure satisfaction of the obligation is not commercially reason- 
able, except in cases covered by the preceding sentence. 

(b) A warehouse may enforce its lien on goods, other than goods stored by 
a merchant in the course of its business, only if the following requirements 
are satisfied: 

(1) All persons known to claim an interest in the goods must be notified. 

(2) The notification must include an itemized statement of the claim, a 
description of the goods subject to the lien, a demand for payment within 
a specified time not less than ten (10) days after receipt of the notification, 
and a conspicuous statement that unless the claim is paid within that 
time the goods will be advertised for sale and sold by auction at a specified 
time and place. 

(3) The sale must conform to the terms of the notification. 

(4) The sale must be held at the nearest suitable place to where the goods 
are held or stored. 

(5) After the expiration of the time given in the notification, an adver- 
tisement of the sale must be published once a week for two (2) weeks 
consecutively in a newspaper of general circulation where the sale is to be 
held. The advertisement must include a description of the goods, the name 
of the person on whose account the goods are being held, and the time and 
place of the sale. The sale must take place at least fifteen (15) days after 
the first publication. If there is no newspaper of general circulation where 
the sale is to be held, the advertisement must be posted at least ten (10) 
days before the sale in not fewer than six (6) conspicuous places in the 
neighborhood of the proposed sale. 

(c) Before any sale pursuant to this section, any person claiming a right 
in the goods may pay the amount necessary to satisfy the lien and the 
reasonable expenses incurred in complying with this section. In that event, 
the goods may not be sold but must be retained by the warehouse subject to 
the terms of the receipt and this chapter. 

(d) A warehouse may buy at any public sale held pursuant to this section. 

(e) A purchaser in good faith of goods sold to enforce a warehouse's lien 
takes the goods free of any rights of persons against which the lien was 
valid, despite the warehouse's noncompliance with this section. 

(f) A warehouse may satisfy its lien from the proceeds of any sale 
pursuant to this section but shall hold the balance, if any, for delivery on 
demand to any person to which the warehouse would have been bound to 
deliver the goods. 

(g) The rights provided by this section are in addition to all other rights 
allowed by law to a creditor against a debtor. 

(h) If a lien is on goods stored by a merchant in the course of its business, 
the lien may be enforced in accordance with subsection (a) or (b) of this 
section. 

(i) A warehouse is liable for damages caused by failure to comply with the 
requirements for sale under this section and, in case of willful violation, is 
liable for conversion. 
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History. 

I.C., § 28-7-210, as added by 2004, ch. 42, 
§ 2, p. 77. 

Compiler's Notes. Former § 28-7-210, 
which comprised 1967, ch. 161, § 7-210, p. 
351, was repealed by S.L. 2004, ch. 42, § 1. 



Section 1 of S.L. 2004, ch. 42 contained a 
repeal and section 4 of S.L. 2004, ch. 42 is 
compiled as § 28-2-103. 



OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

Former Section 7-210. 

Changes: Update to accommodate elec- 
tronic commerce and for style. 

Purposes: 

1. Subsection (a) makes "commercial rea- 
sonableness" the standard for foreclosure pro- 
ceedings in all cases except non-commercial 
storage with a warehouse. The latter category 
embraces principally storage of household 
goods by private owners; and for such cases 
the detailed provisions as to notification, pub- 
lication and public sale are retained in sub- 
section (b) with one change. The requirement 
in former Section 7-210(2)(b) that the notifi- 
cation must be sent in person or by registered 
or certified mail has been deleted. Notification 
may be sent by any reasonable means as 
provided in Section 1-202. The swifter, more 
flexible procedure of subsection (a) is appro- 
priate to commercial storage. Compare sell- 
er's power of resale on breach by buyer under 
the provisions of the Article on Sales (Section 
2-706). Commercial reasonableness is a flexi- 
ble concept that allows for a wide variety of 
actions to satisfy the rule of this section, 
including electronic means of posting and 
sale. 

2. The provisions of subsections (d) and (e) 
permitting the bailee to bid at public sales 
and confirming the title of purchasers at fore- 
closure sales are designed to secure more 



bidding and better prices and remain un- 
changed from former Section 7-210. 

3. A warehouse may have recourse to an 
interpleader action in appropriate circum- 
stances. See Section 7-603. 

4. If a warehouse has both a warehouse 
lien and a security interest, the warehouse 
may enforce both the lien and the security 
interest simultaneously by using the proce- 
dures of Article 9. Section 7-210 adopts as its 
touchstone "commercial reasonableness" for 
the enforcement of a warehouse lien. Follow- 
ing the procedures of Article 9 satisfies "com- 
mercial reasonableness." 



Cross references: 

Sections 2-706, 7-403, 
Article 9. 



7-603, and Part 6 of 



Definitional cross references: 

"Bill of lading". Section 1-201. 
"Conspicuous". Section 1-201. 
"Creditor". Section 1-201. 
"Delivery". Section 1-201. 
"Document of Title". Section 1-201. 
"Good faith". Section 1-201 [7-102]. 
"Goods". Section 7-102. 
"Notification". Section 1-202. 
"Notifies". Section 1-202. 
"Person". Section 1-201. 
"Purchaser". Section 1-201. 
"Rights". Section 1-201. 
"Term". Section 1-201. 
"Warehouse". Section 7-102. 



Part 3. Bills of Lading — Special Provisions 

28-7-301. Liability for nonreceipt or misdescription — "Said to 
contain" — "Shipper's weight, load, and count" — Improper han- 
dling. — (a) A consignee of a nonnegotiable bill of lading which has given 
value in good faith, or a holder to which a negotiable bill has been duly 
negotiated, relying upon the description of the goods in the bill or upon the 
date shown in the bill, may recover from the issuer damages caused by the 
misdating of the bill or the nonreceipt or misdescription of the goods, except 
to the extent that the bill indicates that the issuer does not know whether 
any part or all of the goods in fact were received or conform to the 
description, such as in a case in which the description is in terms of marks 
or labels or kind, quantity, or condition or the receipt or description is 
qualified by "contents or condition of contents of packages unknown," "said 
to contain," "shipper's weight, load, and count," or words of similar import, 
if that indication is true. 
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(b) If goods are loaded by the issuer of a bill of lading: 

(1) The issuer shall count the packages of goods if shipped in packages 
and ascertain the kind and quantity if shipped in bulk; and 

(2) Words such as "shipper's weight, load, and count," or words of similar 
import indicating that the description was made by the shipper are 
ineffective except as to goods concealed in packages. 

(c) If bulk goods are loaded by a shipper that makes available to the 
issuer of a bill of lading adequate facilities for weighing those goods, the 
issuer shall ascertain the kind and quantity within a reasonable time after 
receiving the shipper's request in a record to do so. In that case, "shipper's 
weight" or words of similar import are ineffective. 

(d) The issuer of a bill of lading, by including in the bill the words 
"shipper's weight, load, and count," or words of similar import, may indicate 
that the goods were loaded by the shipper, and, if that statement is true, the 
issuer is not liable for damages caused by the improper loading. However, 
omission of such words does not imply liability for damages caused by 
improper loading. 

(e) A shipper guarantees to an issuer the accuracy at the time of shipment 
of the description, marks, labels, number, kind, quantity, condition, and 
weight, as furnished by the shipper, and the shipper shall indemnify the 
issuer against damage caused by inaccuracies in those particulars. This 
right of indemnity does not limit the issuer's responsibility or liability under 
the contract of carriage to any person other than the shipper. 

History. Section 1 of S.L. 2004, ch. 42 contained a 

I.C., § 28-7-301, as added by 2004, ch. 42, repeal and section 4 of S.L. 2004, ch. 42 is 

§ 2, p. 77. compiled as § 28-2-103. 

Compiler's Notes. Former § 28-7-301, 

which comprised 1967, ch. 161, § 7-301, p. 

351, was repealed by S.L. 2004, ch. 42, § 1. 

OFFICIAL COMMENT 

Prior Uniform Statutory Provision: losses caused by act or default of the shipper, 

Former Section 7-301. which would include improper loading. D.H. 

Changes: Changes for clarity, style and to Overmyer Co. v. Nelson Brantley Glass Co., 

recognize deregulation in the transportation 168 S.E.2d 176 (Ga. Ct. App. 1969). There was 

industry. some question whether under pre-Code law a 

Purposes: carrier was liable even to a good faith pur- 

1. This section continues the rules from chaser of a negotiable bill for such losses, if 
former Section 7-301 with one substantive the shipper's faulty loading in fact caused the 
change. The obligations of the issuer of the loss. Subsection (d) permits the carrier to bar, 
bill of lading under former subsections (2) and by disclosure of shipper's loading, liability to a 
(3) were limited to issuers who were common good faith purchaser. There is no implication 
carriers. Subsections (b) and (c) apply the that decisions such as Modern Tool Corp. v. 
same rules to all issuers not just common Pennsylvania R. Co., 100 F. Supp. 595 (D.N.J, 
carriers. This section is compatible with the 1951), are disapproved. 

policies stated in the federal Bills of Lading 3. This section is a restatement of existing 

Act, 49 U.S.C. § 80113 (2000). law as to the method by which a bailee may 

2. The language of the pre-Code Uniform avoid responsibility for the accuracy of de- 
Bills of Lading Act suggested that a carrier is scriptions which are made by or in reliance 
ordinarily liable for damage caused by im- upon information furnished by the depositor 
proper loading, but may relieve itself of liabil- or shipper. The wording in this section — 
ity by disclosing on the bill that shipper "contents or condition of contents of packages 
actually loaded. A more accurate statement of unknown" or "shipper's weight, load and 
the law is that the carrier is not liable for count" — to indicate that the shipper loaded 
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the goods or that the carrier does not know themselves. Hence, changing the word 
the description, condition, or contents of the "freight" to the word "goods" is a clarifying 
loaded packages continues to be appropriate change that fits both international and do- 
as commonly understood in the transporta- mestic practice. 

tion industry. The reasons for this wording Cross references: Sections 7-203, 7-309 

are as important in 2002 as when the prior an( j 7.501 

section initially was approved. The issuer is Definitional cross references: 

liable on documents issued by an agent con- gection 

trary to instructions of his principal, without a „ . _ b _ . ,. 

receiving goods. No disclaimer of this liability Consignee . Section 7-102. 

is permitted since it is not a matter either of Document of Title . Section 1-201. 

the care of the goods or their description. "Duly negotiate". Section 7-501. 

4. The shipper's erroneous report to the "Good faith". Section 1-201 [7-102]. 
carrier concerning the goods may cause dam- "Goods". Section 7-102. 

age to the carrier. Subsection (e) therefore "Holder". Section 1-201. 

provides appropriate indemnity. "Issuer". Section 7-102. 

5. The word "freight" in the former Section "Notice". Section 1-202. 
7-301 has been changed to "goods" to conform "Party". Section 1-201. 

to international and domestic land transport "Purchaser". Section 1-201. 

usage in which "freight" means the price paid "Receipt of Goods". Section 2-103. 

for carriage of the goods and not the goods "Value". Section 1-204. 

28-7-302. Through bills of lading and similar documents of title. 

— (a) The issuer of a through bill of lading, or other document of title 
embodying an undertaking to be performed in part by a person acting as its 
agent or by a performing carrier, is liable to any person entitled to recover 
on the bill or other document for any breach by the other person or the 
performing carrier of its obligation under the bill or other document. 
However, to the extent that the bill or other document covers an undertak- 
ing to be performed overseas or in territory not contiguous to the continental 
United States or an undertaking including matters other than transporta- 
tion, this liability for breach by the other person or the performing carrier 
may be varied by agreement of the parties. 

(b) If goods covered by a through bill of lading or other document of title 
embodying an undertaking to be performed in part by a person other than 
the issuer are received by that person, the person is subject, with respect to 
its own performance while the goods are in its possession, to the obligation 
of the issuer. The person's obligation is discharged by delivery of the goods 
to another person pursuant to the bill or other document and does not 
include liability for breach by any other person or by the issuer. 

(c) The issuer of a through bill of lading or other document of title 
described in subsection (a) of this section is entitled to recover from the 
performing carrier, or other person in possession of the goods when the 
breach of the obligation under the bill or other document occurred: 

(1) The amount it may be required to pay to any person entitled to recover 
on the bill or other document for the breach, as may be evidenced by any 
receipt, judgment, or transcript of judgment; and 

(2) The amount of any expense reasonably incurred by the issuer in 
defending any action commenced by any person entitled to recover on the 
bill or other document for the breach. 

History. Compiler's Notes. Former § 28-7-302, 

I.C., § 28-7-302, as added by 2004, ch. 42, which comprised 1967, ch. 161, § 7-302, p. 
§ 2, p. 77. 351, was repealed by S.L. 2004, ch. 42, § 1. 
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Section 1 of S.L. 2004, ch. 42 contained a 
repeal and section 4 of S.L. 2004, ch. 42 is 
compiled as § 28-2-103. 



OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

Former Section 7-302. 

Changes: To conform to current terminol- 
ogy and for style. 

Purposes: 

1. This section continues the rules from 
former Section 7-302 without substantive 
change. The term "performing carrier" is sub- 
stituted for the term "connecting carrier" to 
conform the terminology of this section with 
terminology used in recent UNCITRAL and 
OAS proposals concerning transportation and 
through bills of lading. This change in termi- 
nology is not substantive. This section is com- 
patible with liability on carriers under federal 
law. See 49 U.S.C. §§ 11706, 14706 and 
15906. 

The purpose of this section is to subject the 
initial carrier under a through bill to suit for 
breach of the contract of carriage by any 
performing carrier and to make it clear that 
any such performing carrier holds the goods 
on terms which are denned by the document 
of title even though such performing carrier 
did not issue the document. Since the per- 
forming carrier does hold the goods on the 
terms of the document, it must honor a proper 
demand for delivery or a diversion order just 
as the original bailee would have to. Similarly 
it has the benefits of the excuses for non- 
delivery and limitations of liability provided 
for the original bailee who issued the bill. 
Unlike the original bailee-issuer, the perform- 
ing carrier's responsibility is limited to the 
period while the goods are in its possession. 



The section does not impose any obligation to 
issue through bills. 

2. The reference to documents other than 
through bills looks to the possibility that 
multi-purpose documents may come into use, 
e.g., combination warehouse receipts and bills 
of lading. As electronic documents of title 
come into common usage, storage documents 
(e.g., warehouse receipts) and transportation 
documents (e.g., bills of lading) may merge 
seamlessly into one electronic document that 
can serve both the storage and transportation 
segments of the movement of goods. 

3. Under subsection (a) the issuer of a 
through bill of lading may become liable for 
the fault of another person. Subsection (c) 
gives the issuer appropriate rights of re- 
course. 

4. Despite the broad language of subsection 
(a), Section 7-302 is subject to preemption by 
federal laws and treaties. Section 7-103. The 
precise scope of federal preemption in the 
transportation sector is a question deter- 
mined under federal law. 

Cross reference: Section 7-103. 
Definitional cross references: 
"Agreement". Section 1-201. 
"Bailee". Section 7-102. 
"Bill of lading". Section 1-201. 
"Delivery". Section 1-201. 
"Document of title". Section 1-201. 
"Goods". Section 7-102. 
"Issuer". Section 7-102. 
"Party". Section 1-201. 
"Person". Section 1-201. 



28-7-303. Diversion — Reconsignment — Change of instructions. 

— (a) Unless the bill of lading otherwise provides, a carrier may deliver the 
goods to a person or destination other than that stated in the bill or may 
otherwise dispose of the goods, without liability for misdelivery, on instruc- 
tions from: 

(1) The holder of a negotiable bill; 

(2) The consignor on a nonnegotiable bill, even if the consignee has given 
contrary instructions; 

(3) The consignee on a nonnegotiable bill in the absence of contrary 
instructions from the consignor, if the goods have arrived at the billed 
destination or if the consignee is in possession of the tangible bill or in 
control of the electronic bill; or 

(4) The consignee on a nonnegotiable bill, if the consignee is entitled as 
against the consignor to dispose of the goods. 

(b) Unless instructions described in subsection (a) of this section are 



28-7-304 COMMERCIAL TRANSACTIONS 100 

included in a negotiable bill of lading, a person to which the bill is duly 
negotiated may hold the bailee according to the original terms. 

History. Section 1 of S.L. 2004, ch. 42 contained a 

I.C., § 28-7-303, as added by 2004, ch. 42, repeal and section 4 of S.L. 2004, ch. 42 is 

§ 2, p. 77. compiled as § 28-2-103. 

Compiler's Notes. Former § 28-7-303, 

which comprised 1967, ch. 161, § 7-303, p. 

351, was repealed by S.L. 2004, ch. 42, § 1. 

OFFICIAL COMMENT 

Prior Uniform Statutory Provision: the consignor-seller upon delivery of the 

Former Section 7-303. goods to the carrier under a nonnegotiable bill 

Changes: To accommodate electronic docu- of lading. Thus if the carrier, upon instru- 
ments and for style. tions from the consignor, returns the goods to 

Purposes: the consignor, the consignee may recover the 

1. Diversion is a very common commercial S 00 ** 8 from the consignor or the consignor's 
practice which defeats delivery to the con- ^solvent estate. However under certain cir- 

„ j . v-ii r i j- cumstances, the consignees title may be de- 
signee originally named in a bill of lading. ~ ■ ■ ;, ,.' . -,? ■,-.-.. 
mi . ^. \. r p, .. „ orvot feated by diversion of the goods in transit to a 
This section continues former Section 7-303 s different consignee . The rights that arise be- 
safe harbor rules for carriers in situations tween the consignor . se iier and the consignee- 
involving diversion and adapts those rules to buyer out of a contract for the sale f goods 
electronic documents of title. This section are governed by Article 2. 
works compatibly with Section 2-705. Carri- Cross references: 

ers may as a business matter be willing to p int 2: Article 2, Sections 7-403 and 

accept instructions from consignees in which 7-504(3). 

case the carrier will be liable for misdelivery Definitional cross references: 

if the consignee was not the owner or other- "Bailee". Section 7-102. 

wise empowered to dispose of the goods under "Bill of lading". Section 1-201. 

subsection (a)(4). The section imposes no duty "Carrier". Section 7-102. 

on carriers to undertake diversion. The car- "Consignee". Section 7-102. 

rier is of course subject to the provisions of "Consignor". Section 7-102. 

mandatory filed tariffs as provided in Section "Delivery". Section 1-201. 

7-103. "Goods". Section 7-102. 

2. It should be noted that the section pro- "Holder". Section 1-201. 
vides only an immunity for carriers against "Notice". Section 1-202. 
liability for "misdelivery." It does not, for "Person". Section 1-201. 
example, defeat the title to the goods which "Purchaser". Section 1-201. 
the consignee-buyer may have acquired from "Term". Section 1-201. 

28-7-304. Tangible bills of lading in a set. — (a) Except as custom- 
ary in international transportation, a tangible bill of lading may not be 
issued in a set of parts. The issuer is liable for damages caused by violation 
of this subsection. 

(b) If a tangible bill of lading is lawfully issued in a set of parts, each of 
which contains an identification code and is expressed to be valid only if the 
goods have not been delivered against any other part, the whole of the parts 
constitutes one (1) bill. 

(c) If a tangible negotiable bill of lading is lawfully issued in a set of parts 
and different parts are negotiated to different persons, the title of the holder 
to which the first due negotiation is made prevails as to both the document 
of title and the goods even if any later holder may have received the goods 
from the carrier in good faith and discharged the carrier's obligation by 
surrendering its part. 

(d) A person that negotiates or transfers a single part of a tangible bill of 
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28-7-305 



lading issued in a set is liable to holders of that part as if it were the whole 
set. 

(e) The bailee shall deliver in accordance with part 4 of this chapter 
against the first presented part of a tangible bill of lading lawfully issued in 
a set. Delivery in this manner discharges the bailee's obligation on the whole 
bill. 



History. 

I.C., § 28-7-304, as added by 2004, ch. 42, 
§ 2, p. 77. 

Compiler's Notes. Former § 28-7-304, 
which comprised 1967, ch. 161, § 7-304, p. 
351, was repealed by S.L. 2004, ch. 42, § 1. 



Section 1 of S.L. 2004, ch. 42 contained a 
repeal and section 4 of S.L. 2004, ch. 42 is 
compiled as § 28-2-103. 



OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

Former Section 7-304. 

Changes: To limit bills in a set to tangible 
bills of lading and to use terminology more 
consistent with modern usage. 

Purposes: 

1. Tangible bills of lading in a set are still 
used in some nations in international trade. 
Consequently, a tangible bill of lading part of 
a set could be at issue in a lawsuit that might 
come within Article 7. The statement of the 
legal effect of a lawfully issued set is in accord 
with existing commercial law relating to mar- 
itime and other international tangible bills of 
lading. This law has been codified in the 
Hague and Warsaw Conventions and in the 
Carriage of Goods by Sea Act, the provisions 
of which would ordinarily govern in situations 
where bills in a set are recognized by this 
Article. Tangible bills of lading in a set are 
prohibited in domestic trade. 

2. Electronic bills of lading in domestic or 
international trade will not be issued in a set 
given the requirements of control necessary to 
deliver the bill to another person. An elec- 



tronic bill of lading will be a single, authori- 
tative copy. Section 7-106. Hence, this section 
differentiates between electronic bills of lad- 
ing and tangible bills of lading. This section 
does not prohibit electronic data messages 
about goods in transit because these elec- 
tronic data messages are not the issued bill of 
lading. Electronic data messages contain in- 
formation for the carrier's management and 
handling of the cargo but this information for 
the carrier's use is not the issued bill of 
lading. 

Cross reference: Sections 7-103, 7-303 
and 7-106. 

Definitional cross references: 

"Bailee". Section 7-102. 

"Bill of lading". Section 1-201. 

"Delivery". Section 1-201. 

"Document of title". Section 1-201. 

"Duly negotiate". Section 7-501. 

"Good faith". Section 1-201 [7-102]. 

"Goods". Section 7-102. 

"Holder". Section 1-201. 

"Issuer". Section 7-102. 

"Person". Section 1-201. 

"Receipt of goods". Section 2-103. 



28-7-305. Destination bills. — (a) Instead of issuing a bill of lading to 
the consignor at the place of shipment, a carrier, at the request of the 
consignor, may procure the bill to be issued at destination or at any other 
place designated in the request. 

(b) Upon request of any person entitled as against a carrier to control the 
goods while in transit and on surrender of possession or control of any 
outstanding bill of lading or other receipt covering the goods, the issuer, 
subject to section 28-7-105, may procure a substitute bill to be issued at any 
place designated in the request. 



History. 

I.C., § 28-7-305, as added by 2004, ch. 42, 

2, p. 77. 

Compiler's Notes. Former § 28-7-305, 



which comprised 1967, ch. 161, § 7-305, p. 
351, was repealed by S.L. 2004, ch. 42, § 1. 

Section 1 of S.L. 2004, ch. 42 contained a 
repeal and section 4 of S.L. 2004, ch. 42 is 
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compiled as § 28-2-103. 



OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

Former Section 7-305. 

Changes: To accommodate electronic bills 
of lading and for style. 

Purposes: 

1. Subsection (a) continues the rules of 
former Section 7-305(1) without substantive 
change. This proposal is designed to facilitate 
the use of order bills in connection with fast 
shipments. Use of order bills on high speed 
shipments is impeded by the fact that the 
goods may arrive at destination before the 
documents, so that no one is ready to take 
delivery from the carrier. This is especially 
inconvenient for carriers by truck and air, 
who do not have terminal facilities where 
shipments can be held to await the consign- 
ee's appearance. Order bills would be useful 
to take advantage of bank collection. This 
may be preferable to C.O.D. shipment in 
which the carrier, e.g., a truck driver, is the 
collecting and remitting agent. Financing of 
shipments under this plan would be handled 
as follows: seller at San Francisco delivers the 
goods to an airline with instructions to issue a 
bill in New York to a named bank. Seller 
receives a receipt embodying this undertak- 
ing to issue a destination bill. Airline wires its 



New York freight agent to issue the bill as 
instructed by the seller. Seller wires the New 
York bank a draft on buyer. New York bank 
indorses the bill to buyer when the buyer 
honors the draft. Normally seller would act 
through its own bank in San Francisco, which 
would extend credit in reliance on the airline's 
contract to deliver a bill to the order of its 
New York correspondent. This section is en- 
tirely permissive; it imposes no duty to issue 
such bills. Whether a performing carrier will 
act as issuing agent is left to agreement 
between carriers. 

2. Subsection (b) continues the rule from 
former Section 7-305(2) with accommodation 
for electronic bills of lading. If the substitute 
bill changes from an electronic to a tangible 
medium or vice versa, the issuance of the 
substitute bill must comply with Section 
7-105 to give the substitute bill validity and 
effect. 

Cross reference: Section 7-105. 

Definitional cross references: 

"Bill of lading". Section 1-201. 

"Consignor". Section 7-102. 

"Goods". Section 7-102. 

"Issuer". Section 7-102. 

"Receipt of goods". Section 2-103. 



28-7-306. Altered bills of lading. — An unauthorized alteration or 
filling in of a blank in a bill of lading leaves the bill enforceable according to 
its original tenor. 



History. 

I.C., § 28-7-306, as added by 2004, ch. 42, 
§ 2, p. 77. 

Compiler's Notes. Former § 28-7-306, 
which comprised 1967, ch. 161, § 7-306, p. 
351, was repealed by S.L. 2004, ch. 42, § 1. 



Section 1 of S.L. 2004, ch. 42 contained a 
repeal and section 4 of S.L. 2004, ch. 42 is 
compiled as § 28-2-103. 



OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

Former Section 7-306. 
Changes: None. 
Purposes: 

An unauthorized alteration or filling in of a 
blank, whether made with or without fraud- 
ulent intent, does not relieve the issuer of its 
liability on the document as originally exe- 
cuted. This section applies to both tangible 
and electronic bills of lading, applying the 
same rule to both types of bills of lading. The 
control concept of Section 7-106 requires that 



any changes to the electronic document of 
title be readily identifiable as authorized or 
unauthorized. Section 7-306 should be com- 
pared to Section 7-208 where a different rule 
applies to the unauthorized filling in of a 
blank for tangible warehouse receipts. 

Cross references: Sections 7-106 and 
7-208. 

Definitional cross references: 

"Bill of lading". Section 1-201. 

"Issuer". Section 7-102. 
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28-7-307. Lien of carrier. — (a) A carrier has a lien on the goods 
covered by a bill of lading or on the proceeds thereof in its possession for 
charges after the date of the carrier's receipt of the goods for storage or 
transportation, including demurrage and terminal charges, and for ex- 
penses necessary for preservation of the goods incident to their transporta- 
tion or reasonably incurred in their sale pursuant to law. However, against 
a purchaser for value of a negotiable bill of lading, a carrier's lien is limited 
to charges stated in the bill or the applicable tariffs or, if no charges are 
stated, a reasonable charge. 

(b) Alien for charges and expenses under subsection (a) of this section on 
goods that the carrier was required by law to receive for transportation is 
effective against the consignor or any person entitled to the goods unless the 
carrier had notice that the consignor lacked authority to subject the goods to 
those charges and expenses. Any other lien under subsection (a) of this 
section is effective against the consignor and any person that permitted the 
bailor to have control or possession of the goods unless the carrier had notice 
that the bailor lacked authority. 

(c) A carrier loses its lien on any goods that it voluntarily delivers or 
unjustifiably refuses to deliver. 



History. 

I.C., § 28-7-307, as added by 2004, ch. 42, 
§ 2, p. 77. 

Compiler's Notes. Former § 28-7-307, 
which comprised 1967, ch. 161, § 7-307, p. 
351, was repealed by S.L. 2004, ch. 42, § 1. 



Section 1 of S.L. 2004, ch. 42 contained a 
repeal and section 4 of S.L. 2004, ch. 42 is 
compiled as § 28-2-103. 



OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

Former Section 7-307. 

Changes: Expanded to cover proceeds of 
the goods transported. 

Purposes: 

1. The section is intended to give carriers a 
specific statutory lien for charges and ex- 
penses similar to that given to warehouses by 
the first sentence of Section 7-209(a) and 
extends that lien to the proceeds of the goods 
as long as the carrier has possession of the 
proceeds. But because carriers do not com- 
monly claim a lien for charges in relation to 
other goods or lend money on the security of 
goods in their hands, provisions for a general 
lien or a security interest similar to those in 
Section 7-209(a) and (b) are omitted. Carriers 
may utilize Article 9 to obtain a security 
interest and become a secured party or a 
carrier may agree to limit its lien rights in a 
transportation agreement with the shipper. 
As the lien given by this section is specific, 
and the storage or transportation often pre- 
serves or increases the value of the goods, 
subsection (b) validates the lien against any- 
one who permitted the bailor to have posses- 
sion of the goods. Where the carrier is re- 
quired to receive the goods for transportation, 



the owner's interest may be subjected to 
charges and expenses arising out of deposit of 
his goods by a thief. The crucial mental ele- 
ment is the carrier's knowledge or reason to 
know of the bailor's lack of authority. If the 
carrier does not know or have reason to know 
of the bailor's lack of authority, the carrier has 
a lien under this section against any person so 
long as the conditions of subsection (b) are 
satisfied. In light of the crucial mental ele- 
ment, Sections 7-307 and 9-333 combine to 
give priority to a carrier's lien over security 
interests in the goods. In this regard, the 
judicial decision in In re Sharon Steel Corp., 
25 U.C.C. Rep.2d 503, 176 B.R. 384 (W.D. Pa. 
1995) is correct and is the controlling prece- 
dent. 

2. The reference to charges in this section 
means charges relating to the bailment rela- 
tionship for transportation. Charges does not 
mean that the bill of lading must state a 
specific rate or a specific amount. However, 
failure to state a specific rate or a specific 
amount has legal consequences under the 
second sentence of subsection (a). 

3. The carrier's specific lien under this sec- 
tion is a possessory lien. See subsection (c). 
Part 3 of Article 7 does not require any 
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particular form for a bill of lading. The carri- "Bill of lading". Section 1-201. 

er's lien arises when the carrier has issued a "Carrier". Section 7-102. 

bill of lading. "Consignor". Section 7-102. 

Cross references: "Delivery". Section 1-201. 

Point 1: Sections 7-209, 9-109 and 9-333. "Goods". Section 7-102. 

Point 3: Sections 7-202 and 7-209. "Person". Section 1-201. 

"Purchaser". Section 1-201. 

Definitional cross references: "Value". Section 1-204. 

28-7-308. Enforcement of carrier's lien. — (a) A carrier's lien on 
goods may be enforced by public or private sale of the goods, in bulk or in 
packages, at any time or place and on any terms that are commercially 
reasonable, after notifying all persons known to claim an interest in the 
goods. The notification must include a statement of the amount due, the 
nature of the proposed sale, and the time and place of any public sale. The 
fact that a better price could have been obtained by a sale at a different time 
or in a method different from that selected by the carrier is not of itself 
sufficient to establish that the sale was not made in a commercially 
reasonable manner. The carrier sells goods in a commercially reasonable 
manner if the carrier sells the goods in the usual manner in any recognized 
market therefor, sells at the price current in that market at the time of the 
sale, or otherwise sells in conformity with commercially reasonable prac- 
tices among dealers in the type of goods sold. A sale of more goods than 
apparently necessary to be offered to ensure satisfaction of the obligation is 
not commercially reasonable, except in cases covered by the preceding 
sentence. 

(b) Before any sale pursuant to this section, any person claiming a right 
in the goods may pay the amount necessary to satisfy the lien and the 
reasonable expenses incurred in complying with this section. In that event, 
the goods may not be sold but must be retained by the carrier, subject to the 
terms of the bill of lading and this chapter. 

(c) A carrier may buy at any public sale pursuant to this section. 

(d) A purchaser in good faith of goods sold to enforce a carrier's lien takes 
the goods free of any rights of persons against which the lien was valid, 
despite the carrier's noncompliance with this section. 

(e) A carrier may satisfy its lien from the proceeds of any sale pursuant to 
this section but shall hold the balance, if any, for delivery on demand to any 
person to which the carrier would have been bound to deliver the goods. 

(f) The rights provided by this section are in addition to all other rights 
allowed by law to a creditor against a debtor. 

(g) A carrier's lien may be enforced pursuant to either subsection (a) of 
this section or the procedure set forth in section 28-7-2 10(b). 

(h) A carrier is liable for damages caused by failure to comply with the 
requirements for sale under this section and, in case of willful violation, is 
liable for conversion. 

History. Section 1 of S.L. 2004, ch. 42 contained a 

I.C., § 28-7-308, as added by 2004, ch. 42, repeal and section 4 of S.L. 2004, ch. 42 is 

§ 2, p. 77. compiled as § 28-2-103. 

Compiler's Notes. Former § 28-7-308, 

which comprised 1967, ch. 161, § 7-308, p. 

351, was repealed by S.L. 2004, ch. 42, § 1. 
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OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

Former Section 7-308. 

Changes: To conform language to modern 
usage and for style. 

Purposes: 

This section is intended to give the carrier 
an enforcement procedure of its lien coexten- 
sive with that given the warehouse in cases 
other than those covering noncommercial 
storage by the warehouse. See Section 7-210 
and comments. 

Cross reference: Section 7-210. 

Definitional cross references: 



"Bill of lading". Section 1-201. 
"Carrier". Section 7-102. 
"Creditor". Section 1-201. 
"Delivery". Section 1-201. 
"Good faith". Section 1-201 [7-102]. 
"Goods". Section 7-102. 
"Notification". Section 1-202. 
"Notifies". Section 1-202. 
"Person". Section 1-201. 
"Purchaser". Section 1-201. 
"Rights". Section 1-201. 
"Term". Section 1-201. 



28-7-309. Duty of care — Contractual limitation of carrier's lia- 
bility. — (a) A carrier that issues a bill of lading, whether negotiable or 
nonnegotiable, shall exercise the degree of care in relation to the goods 
which a reasonably careful person would exercise under similar circum- 
stances. This subsection does not affect any statute, regulation, or rule of 
law that imposes liability upon a common carrier for damages not caused by 
its negligence. 

(b) Damages may be limited by a term in the bill of lading or in a 
transportation agreement that the carrier's liability may not exceed a value 
stated in the bill or transportation agreement if the carrier's rates are 
dependent upon value and the consignor is afforded an opportunity to 
declare a higher value and the consignor is advised of the opportunity. 
However, such a limitation is not effective with respect to the carrier's 
liability for conversion to its own use. 

(c) Reasonable provisions as to the time and manner of presenting claims 
and commencing actions based on the shipment may be included in a bill of 
lading or a transportation agreement. 



History. 

I.C., § 28-7-309, as added by 2004, ch. 42, 
§ 2, p. 77. 

Compiler's Notes. Former § 28-7-309, 
which comprised 1967, ch. 161, § 7-309, p. 
351, was repealed by S.L. 2004, ch. 42, § 1. 



Section 1 of S.L. 2004, ch. 42 contained a 
repeal and section 4 of S.L. 2004, ch. 42 is 
compiled as § 28-2-103. 



OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

Former Section 7-309. 

Changes: References to tariffs eliminated 
because of deregulation, adding reference to 
transportation agreements, and for style. 

Purposes: 

1. A bill of lading may also serve as the 
contract between the carrier and the bailor. 
Parties in their contract should be able to 
limit the amount of damages for breach of 
that contract including breach of the duty to 
take reasonable care of the goods. The parties 



cannot disclaim by contract the carrier's obli- 
gation of care. Section 1-302. 

Federal statutes and treaties for air, mari- 
time and rail transport may alter the stan- 
dard of care. These federal statutes and trea- 
ties preempt this section when applicable. 
Section 7-103. Subsection (a) does not impair 
any rule of law imposing the liability of an 
insurer on a common carrier in intrastate 
commerce. Subsection (b), however, applies to 
the common carrier's liability as an insurer as 
well as to liability based on negligence. Sub- 
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section (b) allows the term limiting damages 
to appear either in the bill of lading or in the 
parties' transportation agreement. Compare 
7-204(b). Subsection (c) allows the parties to 
agree to provisions regarding time and man- 
ner of presenting claims or commencing ac- 
tions if the provisions are either in the bill of 
lading or the transportation agreement. Com- 
pare 7-204(c). Transportation agreements are 
commonly used to establish agreed terms 
between carriers and shippers that have an 
on-going relationship. 

2. References to public tariffs in former 
Section 7-309(2) and (3) have been deleted in 
light of the modern era of deregulation. See 
Comment 2 to Section 7-103. If a tariff is 
required under state or federal law, pursuant 
to Section 7- 103(a), the tariff would control 
over the rule of this section. As governed by 
contract law, parties may incorporate by ref- 
erence the limits on the amount of damages or 
the reasonable provisions as to the time and 
manner of presenting claims set forth in ap- 
plicable tariffs, e.g., a maximum unit value 
beyond which goods are not taken or a dis- 
claimer of responsibility for undeclared arti- 
cles of extraordinary value. 

3. As under former Section 7-309(2), sub- 



section (b) provides that a limitation of dam- 
ages is ineffective if the carrier has converted 
the goods to its own use. A mere failure to 
redeliver the goods is not conversion to the 
carrier's own use. "Conversion to its own use" 
is narrower than the idea of conversion gen- 
erally. Art Masters Associates, Ltd. v. United 
Parcel Service, 77 N.Y.2d 200, 567 N.E.2d 226 
(1990); See, Kemper Ins. Co. v. Fed. Ex. Corp., 
252 F.3d 509 (1st Cir.), cert, denied, 534 U.S. 
1020 (2001) (opinion interpreting federal 
law). 

4. As used in this section, damages may 
include damages arising from delay in deliv- 
ery. Delivery dates and times are often spec- 
ified in the parties' contract. See Section 
7-403. 

Cross references: Sections 1-302, 7-103, 
7-204, and 7-403. 

Definitional cross references: 

"Action". Section 1-201. 
"Bill of lading". Section 1-201. 
"Carrier". Section 7-102. 
"Consignor". Section 7-102. 
"Document of Title". Section 1-102. 
"Goods". Section 7-102. 
"Value". Section 1-204. 



Part 4. Warehouse Receipts and Bills of Lading — General Obligations 

28-7-401. Irregularities in issue of receipt or bill or conduct of 
issuer. — The obligations imposed by this chapter on an issuer apply to a 
document of title even if: 

(1) The document does not comply with the requirements of this chapter 
or of any other statute, rule, or regulation regarding its issuance, form, or 
content; 

(2) The issuer violated laws regulating the conduct of its business; 

(3) The goods covered by the document were owned by the bailee when 
the document was issued; or 

(4) The person issuing the document is not a warehouse but the document 
purports to be a warehouse receipt. 



History. 

I.C., § 28-7-401, as added by 2004, ch. 42, 
§ 2, p. 77. 

Compiler's Notes. Former § 28-7-401, 
which comprised 1967, ch. 161, § 7-401, p. 
351, was repealed by S.L. 2004, ch. 42, § 1. 



Section 1 of S.L. 2004, ch. 42 contained a 
repeal and section 4 of S.L. 2004, ch. 42 is 
compiled as § 28-2-103. 



OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

Former Section 7-401. 

Changes: Changes for style only. 
Purposes: 

The bailee's liability on its document de- 
spite non-receipt or misdescription of the 



goods is affirmed in Sections 7-203 and 7-301. 
The purpose of this section is to make it clear 
that regardless of irregularities a document 
which falls within the definition of document 
of title imposes on the issuer the obligations 
stated in this Article. For example, a bailee 
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will not be permitted to avoid its obligation to 
deliver the goods (Section 7-403) or its obliga- 
tion of due care with respect to them (Sections 
7-204 and 7-309) by taking the position that 
no valid "document" was issued because it 
failed to file a statutory bond or did not pay 
stamp taxes or did not disclose the place of 
storage in the document. Tate v. Action Mov- 
ing & Storage, Inc., 383 S.E.2d 229 (N.C. App. 
1989), rev. denied, 389 S.E.2d 104 (N.C. 1990). 
Sanctions against violations of statutory or 
administrative duties with respect to docu- 
ments should be limited to revocation of li- 
cense or other measures prescribed by the 



regulation imposing the duty. See Section 
7-103. 

Cross references: 

Sections 7-103, 7-203, 7-204, 7-301, and 
7-309. 

Definitional cross references: 

"Bailee". Section 7-102. 

"Document of title". Section 1-201. 

"Goods". Section 7-102. 

"Issuer". Section 7-102. 

"Person". Section 1-201. 

"Warehouse receipt". Section 1-201. 

"Warehouse". Section 7-102. 



28-7-402. Duplicate document of title — Overissue. — A duplicate 
or any other document of title purporting to cover goods already represented 
by an outstanding document of the same issuer does not confer any right in 
the goods, except as provided in the case of tangible bills of lading in a set 
of parts, overissue of documents for fungible goods, substitutes for lost, 
stolen, or destroyed documents, or substitute documents issued pursuant to 
section 28-7-105. The issuer is liable for damages caused by its overissue or 
failure to identify a duplicate document by a conspicuous notation. 



History. 

I.C., § 28-7-402, as added by 2004, ch. 42, 
§ 2, p. 77. 

Compiler's Notes. Former § 28-7-402, 
which comprised 1967, ch. 161, § 7-402, p. 
351, was repealed by S.L. 2004, ch. 42, § 1. 



Section 1 of S.L. 2004, ch. 42 contained a 
repeal and section 4 of S.L. 2004, ch. 42 is 
compiled as § 28-2-103. 



OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

Former Section 7-402. 

Changes: Changes to accommodate elec- 
tronic documents. 

Purposes: 

1. This section treats a duplicate which is 
not properly identified as a duplicate like any 
other overissue of documents: a purchaser of 
such a document acquires no title but only a 
cause of action for damages against the per- 
son that made the deception possible, except 
in the cases noted in the section. But parts of 
a tangible bill lawfully issued in a set of parts 
are not "overissue" (Section 7-304). Of course, 
if the issuer has clearly indicated that a 
document is a duplicate so that no one can be 
deceived by it, and in fact the duplicate is a 
correct copy of the original, the issuer is not 
liable for preparing and delivering such a 
duplicate copy. 

Section 7-105 allows documents of title to 
be reissued in another medium. Re-issuance 
of a document in an alternative medium un- 
der Section 7-105 requires that the original 
document be surrendered to the issuer in 
order to make the substitute document the 
effective document. If the substitute docu- 



ment is not issued in compliance with Section 
7-105, then the document should be treated as 
a duplicate under this section. 

2. The section applies to nonnegotiable 
documents to the extent of providing an ac- 
tion for damages for one who acquires an 
unmarked duplicate from a transferor who 
knew the facts and would therefore have had 
no cause of action against the issuer of the 
duplicate. Ordinarily the transferee of a non- 
negotiable document acquires only the rights 
of its transferor. 

3. Overissue is defined so as to exclude the 
common situation where two valid documents 
of different issuers are outstanding for the 
same goods at the same time. Thus freight 
forwarders commonly issue bills of lading to 
their customers for small shipments to be 
combined into carload shipments for which 
the railroad will issue a bill of lading to the 
forwarder. So also a warehouse receipt may be 
outstanding against goods, and the holder of 
the receipt may issue delivery orders against 
the same goods. In these cases dealings with 
the subsequently issued documents may be 
effective to transfer title; e.g., negotiation of a 
delivery order will effectively transfer title in 
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the ordinary case where no dishonesty has Definitional cross references: 

occurred and the goods are available to satisfy "Bill of lading". Section 1-201. 

the orders. Section 7-503 provides for cases of "Conspicuous". Section 1-201. 
conflict between documents of different issu- "Document of title". Section 1-201. 

ers. 

Cross references: 

Point 1: Sections 7-105, 7-207, 7-304, and 
7-601. 



"Fungible goods". Section 1-201. 
"Goods". Section 7-102. 
"Issuer". Section 7-102. 



Point 3: Section 7-503. "Right". Section 1-201. 

28-7-403. Obligation of bailee to deliver — Excuse. — (a) A bailee 
shall deliver the goods to a person entitled under a document of title if the 
person complies with subsections (b) and (c) of this section, unless and to the 
extent that the bailee establishes any of the following: 

(1) Delivery of the goods to a person whose receipt was rightful as against 
the claimant; 

(2) Damage to or delay, loss, or destruction of the goods for which the 
bailee is not liable; 

(3) Previous sale or other disposition of the goods in lawful enforcement 
of a lien or on a warehouse's lawful termination of storage; 

(4) The exercise by a seller of its right to stop delivery pursuant to section 
28-2-705 or by a lessor of its right to stop delivery pursuant to section 
28-12-526; 

(5) A diversion, reconsignment, or other disposition pursuant to section 
28-7-303; 

(6) Release, satisfaction, or any other personal defense against the 
claimant; or 

(7) Any other lawful excuse. 

(b) A person claiming goods covered by a document of title shall satisfy 
the bailee's lien if the bailee so requests or if the bailee is prohibited by law 
from delivering the goods until the charges are paid. 

(c) Unless a person claiming the goods is a person against which the 
document of title does not confer a right under section 28-7-503(a): 

(1) The person claiming under a document shall surrender possession or 
control of any outstanding negotiable document covering the goods for 
cancellation or indication of partial deliveries; and 

(2) The bailee shall cancel the document or conspicuously indicate in the 
document the partial delivery or the bailee is liable to any person to which 
the document is duly negotiated. 

History. 351, am. 1982, ch. 310, § 1, p. 775, was 

I.C., § 28-7-403, as added by 2004, ch. 42, repealed by S.L. 2004, ch. 42, § 1. 

§ 2, p. 77. Section 1 of S.L. 2004, ch. 42 contained a 

Compiler's Notes. Former § 28-7-403, repeal and section 4 of S.L. 2004, ch. 42 is 

which comprised 1967, ch. 161, § 7-403, p. compiled as § 28-2-103. 

OFFICIAL COMMENT 

Prior Uniform Statutory Provision: leted; added cross reference to Section 2A- 

Former Section 7-403. 526; changes for style. 

Changes: Definition in former Section Purposes: 

7-403(4) moved to Section 7-102; bracketed 1. The present section, following former 

language in former Section 7-403(1 Kb) de- Section 7-403, is constructed on the basis of 
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stating what previous deliveries or other cir- 
cumstances operate to excuse the bailee's nor- 
mal obligation on the document. Accordingly, 
"justified" deliveries under the pre-Code uni- 
form acts now find their place as "excuse" 
under subsection (a). 

2. The principal case covered by subsection 
(a)(1) is delivery to a person whose title is 
paramount to the rights represented by the 
document. For example, if a thief deposits 
stolen goods in a warehouse facility and takes 
a negotiable receipt, the warehouse is not 
liable on the receipt if it has surrendered the 
goods to the true owner, even though the 
receipt is held by a good faith purchaser. See 
Section 7-503(a). However, if the owner en- 
trusted the goods to a person with power of 
disposition, and that person deposited the 
goods and took a negotiable document, the 
owner receiving delivery would not be rightful 
as against a holder to whom the negotiable 
document was duly negotiated, and delivery 
to the owner would not give the bailee a 
defense against such a holder. See Sections 
7-502(a)(2), 7-503(a)(l). 

3. Subsection (a)(2) amounts to a cross ref- 
erence to all the tort law that determines the 
varying responsibilities and standards of care 
applicable to commercial bailees. A restate- 
ment of this tort law would be beyond the 
scope of this Act. Much of the applicable law 
as to responsibility of bailees for the preser- 
vation of the goods and limitation of liability 
in case of loss has been codified for particular 
classes of bailees in interstate and foreign 
commerce by federal legislation and treaty 
and for intrastate carriers and other bailees 
by the regulatory state laws preserved by 
Section 7-103. In the absence of governing 
legislation the common law will prevail sub- 
ject to the minimum standard of reasonable 
care prescribed by Sections 7-204 and 7-309 of 
this Article. 

The bracketed language found in former 
Section 7-403(l)(b) has been deleted thereby 
leaving the allocations of the burden of going 
forward with the evidence and the burden of 
proof to the procedural law of the various 
states. 

Subsection (a)(4) contains a cross reference 
to both the seller's and the lessor's rights to 
stop delivery under Article 2 and Article 2A, 
respectively. 



4. As under former Section 7-403, there is 
no requirement that a request for delivery 
must be accompanied by a formal tender of 
the amount of the charges due. Rather, the 
bailee must request payment of the amount of 
its lien when asked to deliver, and only in case 
this request is refused is it justified in declin- 
ing to deliver because of nonpayment of 
charges. Where delivery without payment is 
forbidden by law, the request is treated as 
implicit. Such a prohibition reflects a policy of 
uniformity to prevent discrimination by fail- 
ure to request payment in particular cases. 
Subsection (b) must be read in conjunction 
with the priorities given to the warehouse lien 
and the carrier lien under Sections 7-209 and 
7-307, respectively. If the parties are in dis- 
pute about whether the request for payment 
of the lien is legally proper, the bailee may 
have recourse to interpleader. See Section 
7-603. 

5. Subsection (c) states the obvious duty of 
a bailee to take up a negotiable document or 
note partial deliveries conspicuously thereon, 
and the result of failure in that duty It is 
subject to only one exception, that stated in 
subsection (a)(1) of this section and in Section 
7-503(a). Subsection (c) is limited to cases of 
delivery to a claimant; it has no application, 
for example, where goods held under a nego- 
tiable document are lawfully sold to enforce 
the bailee's lien. 

6. When courts are considering subsection 
(a)(7), "any other lawful excuse," among oth- 
ers, refers to compliance with court orders 
under Sections 7-601, 7-602 and 7-603. 

Cross references: 
Point 2: Sections 7-502 and 7-503. 
Point 3: Sections 2-705, 2A-526, 7-103, 
7-204, 7-309 and 10-103. 
Point 4: Sections 7-209, 7-307 and 7-603. 
Point 5: Section 7-503(1). 
Point 6: Sections 7-601, 7-602, and 7-603. 
Definitional cross references: 
"Bailee". Section 7-102. 
"Conspicuous". Section 1-201. 
"Delivery". Section 1-201. 
"Document of title". Section 1-201. 
"Duly negotiate". Section 7-501. 
"Goods". Section 7-102. 
"Lessor". Section 2A-103. 
"Person". Section 1-201. 
"Receipt of goods". Section 2-103. 
"Right". Section 1-201. 
"Terms". Section 1-201. 
"Warehouse". Section 7-102. 



28-7-404. No liability for good-faith delivery pursuant to docu- 
ment of title. — A bailee that in good faith has received goods and delivered 
or otherwise disposed of the goods according to the terms of a document of 
title or pursuant to this chapter is not liable for the goods even if: 

(1) The person from which the bailee received the goods did not have 
authority to procure the document or to dispose of the goods; or 
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(2) The person to which the bailee delivered the goods did not have 
authority to receive the goods. 

History. Section 1 of S.L. 2004, ch. 42 contained a 

I.C., § 28-7-404, as added by 2004, ch. 42, repeal and section 4 of S.L. 2004, ch. 42 is 

§ 2, p. 77. compiled as § 28-2-103. 

Compiler's Notes. Former § 28-7-404, 

which comprised 1967, ch. 161, § 7-404, p. 

351, was repealed by S.L. 2004, ch. 42, § 1. 

OFFICIAL COMMENT 

Prior Uniform Statutory Provision: are under a legal compulsion to assume. The 

Former Section 7-404. section applies to delivery to a fraudulent 

Changes: Changes reflect the definition of holder of a valid document as well as to 

good faith in Section 1-201 [7-102] and for delivery to the holder of an invalid document, 

style. Of course, in appropriate circumstances, a 

Purposes: bailee may use interpleader or other dispute 

This section uses the test of good faith, as reso lution process. See Section 7-603. 

defined in Section 1-201 [7-102] to continue Crogs reference . Section 7 . 603< 

the policy of former Section 7-404. Good faith ~ ^ ., . . « 

«u *. c *. j 4-u u Definitional cross references: 

now means honesty in fact and the obser- „ 

vance of reasonable commercial standards of ^ a J lee ■ option 7-102. 

fair dealing." The section states explicitly that "Delivery . Section 1-201. 

the common law rule of "innocent conversion" "Document of title". Section 1-201. 

by unauthorized "intermeddling" with anoth- ^Good faith". Section 1-201 [7-102]. 

er's property is inapplicable to the operations "Goods". Section 7-102. 

of commercial carriers and warehousemen "Person". Section 1-201. 

that in good faith perform obligations that "Receipt of goods". Section 2-103. 

they have assumed and that generally they "Term". Section 1-201. 

Part 5. Warehouse Receipts and Bills of Lading — Negotiation and 

Transfer 

28-7-501. Form of negotiation and requirements of due negotia- 
tion. — (a) The following rules apply to a negotiable tangible document of 
title: 

(1) If the document's original terms run to the order of a named person, 
the document is negotiated by the named person's indorsement and 
delivery. After the named person's indorsement in blank or to bearer, any 
person may negotiate the document by delivery alone. 

(2) If the document's original terms run to bearer, it is negotiated by 
delivery alone. 

(3) If the document's original terms run to the order of a named person 
and it is delivered to the named person, the effect is the same as if the 
document had been negotiated. 

(4) Negotiation of the document after it has been indorsed to a named 
person requires indorsement by the named person and delivery. 

(5) A document is duly negotiated if it is negotiated in the manner stated 
in this subsection to a holder that purchases it in good faith, without 
notice of any defense against or claim to it on the part of any person, and 
for value, unless it is established that the negotiation is not in the regular 
course of business or financing or involves receiving the document in 
settlement or payment of a monetary obligation. 

(b) The following rules apply to a negotiable electronic document of title: 
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(1) If the document's original terms run to the order of a named person or 
to bearer, the document is negotiated by delivery of the document to 
another person. Indorsement by the named person is not required to 
negotiate the document. 

(2) If the document's original terms run to the order of a named person 
and the named person has control of the document, the effect is the same 
as if the document had been negotiated. 

(3) A document is duly negotiated if it is negotiated in the manner stated 
in this subsection to a holder that purchases it in good faith, without 
notice of any defense against or claim to it on the part of any person, and 
for value, unless it is established that the negotiation is not in the regular 
course of business or financing or involves taking delivery of the document 
in settlement or payment of a monetary obligation. 

(c) Indorsement of a nonnegotiable document of title neither makes it 
negotiable nor adds to the transferee's rights. 

(d) The naming in a negotiable bill of lading of a person to be notified of 
the arrival of the goods does not limit the negotiability of the bill or 
constitute notice to a purchaser of the bill of any interest of that person in 
the goods. 



History. 

I.C., § 28-7-501, as added by 2004, ch. 42, 
§ 2, p. 77. 

Compiler's Notes. Former § 28-7-501, 
which comprised 1967, ch. 161, § 7-501, p. 
351, was repealed by S.L. 2004, ch. 42, § 1. 



Section 1 of S.L. 2004, ch. 42 contained a 
repeal and section 4 of S.L. 2004, ch. 42 is 
compiled as § 28-2-103. 



OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

Former Section 7-501. 

Changes: To accommodate negotiable elec- 
tronic documents of title. 

Purposes: 

1. Subsection (a) has been limited to tangi- 
ble negotiable documents of title but other- 
wise remains unchanged in substance from 
the rules in former Section 7-501. Subsection 
(b) is new and applies to negotiable electronic 
documents of title. Delivery of a negotiable 
electronic document is through voluntary 
transfer of control. Section 1-201 definition of 
"delivery." The control concept as applied to 
negotiable electronic documents of title is the 
substitute for both possession and indorse- 
ment as applied to negotiable tangible docu- 
ments of title. Section 7-106. 

Article 7 does not separately define the 
term "duly negotiated." However, the ele- 
ments of "duly negotiated" are set forth in 
subsection (a)(5) for tangible documents and 
(b)(3) for electronic documents. As under for- 
mer Section 7-501, in order to effect a "due 
negotiation" the negotiation must be in the 
"regular course of business or financing" in 
order to transfer greater rights than those 
held by the person negotiating. The founda- 



tion of the mercantile doctrine of good faith 
purchase for value has always been, as shown 
by the case situations, the furtherance and 
protection of the regular course of trade. The 
reason for allowing a person, in bad faith or in 
error, to convey away rights which are not its 
own has from the beginning been to make 
possible the speedy handling of that great run 
of commercial transactions which are pa- 
tently usual and normal. 

There are two aspects to the usual and 
normal course of mercantile dealings, namely, 
the person making the transfer and the na- 
ture of the transaction itself. The first ques- 
tion which arises is: Is the transferor a person 
with whom it is reasonable to deal as having 
full powers? In regard to documents of title 
the only holder whose possession or control 
appears, commercially, to be in order is al- 
most invariably a person in the trade. No 
commercial purpose is served by allowing a 
tramp or a professor to "duly negotiate" an 
order bill of lading for hides or cotton not their 
own, and since such a transfer is obviously 
not in the regular course of business, it is 
excluded from the scope of the protection of 
subsections (a)(5) or (b)(3). 

The second question posed by the "regular 
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course" qualification is: Is the transaction one 
which is normally proper to pass full rights 
without inquiry, even though the transferor 
itself may not have such rights to pass, and 
even though the transferor may be acting in 
breach of duty? In raising this question the 
"regular course" criterion has the further ad- 
vantage of limiting, the effective wrongful 
disposition to transactions whose protection 
will really further trade. Obviously, the snap- 
ping up of goods for quick resale at a price 
suspiciously below the market deserves no 
protection as a matter of policy: it is also 
clearly outside the range of regular course. 

Any notice on the document sufficient to put 
a merchant on inquiry as to the "regular 
course" quality of the transaction will frus- 
trate a "due negotiation." Thus irregularity of 
the document or unexplained staleness of a 
bill of lading may appropriately be recognized 
as negating a negotiation in "regular" course. 

A pre-existing claim constitutes value, and 
"due negotiation" does not require "new 
value." A usual and ordinary transaction in 
which documents are received as security for 
credit previously extended may be in "regu- 
lar" course, even though there is a demand for 
additional collateral because the creditor 
"deems himself insecure." But the matter has 
moved out of the regular course of financing if 
the debtor is thought to be insolvent, the 
credit previously extended is in effect can- 
celled, and the creditor snatches a plank in 
the shipwreck under the guise of a demand 
for additional collateral. Where a money debt 
is "paid" in commodity paper, any question of 
"regular" course disappears, as the case is 
explicitly excepted from "due negotiation." 

2. Negotiation under this section may be 
made by any holder no matter how the holder 
acquired possession or control of the docu- 
ment. 

3. Subsections (a)(3) and (b)(2) make ex- 
plicit a matter upon which the intent of the 



pre-Code law was clear but the language 
somewhat obscure: a negotiation results from 
a delivery to a banker or buyer to whose order 
the document has been taken by the person 
making the bailment. There is no presump- 
tion of irregularity in such a negotiation; it 
may very well be in "regular course." 

4. This Article does not contain any provi- 
sion creating a presumption of due negotia- 
tion to, and full rights in, a holder of a 
document of title akin to that created by 
Uniform Commercial Code Article 3. But the 
reason of the provisions of this Act (Section 
1-307) on the prima facie authenticity and 
accuracy of third party documents, joins with 
the reason of the present section to work such 
a presumption in favor of any person who has 
power to make a due negotiation. It would not 
make sense for this Act to authorize a pur- 
chaser to indulge the presumption of regular- 
ity if the courts were not also called upon to do 
so. Allocations of the burden of going forward 
with the evidence and the burden of proof are 
left to the procedural law of the various 
states. 

5. Subsections (c) and (d) are unchanged 
from prior law and apply to both tangible and 
electronic documents of title. 

Cross references: 
Sections 1-307, 7-502 and 7-503. 
Definitional cross references: 
"Bearer". Section 1-201. 
"Control". Section 7-106. 
"Delivery". Section 1-201. 
"Document of Title.". Section 1-201. 
"Good faith". Section 1-201 [7-102]. 
"Holder". Section 1-201. 
"Notice". Section 1-202. 
"Person". Section 1-201. 
"Purchase". Section 1-201. 
"Rights". Section 1-201. 
"Term". Section 1-201. 
"Value". Section 1-204. 



28-7-502. Rights acquired by due negotiation. — (a) Subject to 
sections 28-7-205 and 28-7-503, a holder to which a negotiable document of 
title has been duly negotiated acquires thereby: 

(1) Title to the document; 

(2) Title to the goods; 

(3) All rights accruing under the law of agency or estoppel, including 
rights to goods delivered to the bailee after the document was issued; and 

(4) The direct obligation of the issuer to hold or deliver the goods 
according to the terms of the document free of any defense or claim by the 
issuer except those arising under the terms of the document or under this 
chapter, but in the case of a delivery order, the bailee's obligation accrues 
only upon the bailee's acceptance of the delivery order and the obligation 
acquired by the holder is that the issuer and any indorser will procure the 
acceptance of the bailee. 

(b) Subject to section 28-7-503, title and rights acquired by due negotia- 
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tion are not defeated by any stoppage of the goods represented by the 
document of title or by surrender of the goods by the bailee and are not 
impaired even if: 

(1) The due negotiation or any prior due negotiation constituted a breach 
of duty; 

(2) Any person has been deprived of possession of a negotiable tangible 
document or control of a negotiable electronic document by misrepresen- 
tation, fraud, accident, mistake, duress, loss, theft, or conversion; or 

(3) A previous sale or other transfer of the goods or document has been 
made to a third person. 



History. 

I.C., § 28-7-502, as added by 2004, ch. 42, 
§ 2, p. 77. 

Compiler's Notes. Former § 28-7-502, 
which comprised 1967, ch. 161, § 7-502, p. 
351, was repealed by S.L. 2004, ch. 42, § 1. 



Section 1 of S.L. 2004, ch. 42 contained a 
repeal and section 4 of S.L. 2004, ch. 42 is 
compiled as § 28-2-103. 



OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

Former Section 7-502. 

Changes: To accommodate electronic docu- 
ments of title and for style. 

Purposes: 

1. This section applies to both tangible and 
electronic documents of title. The elements of 
duly negotiated, which constitutes a due ne- 
gotiation, are set forth in Section 7-501. The 
several necessary qualifications of the broad 
principle that the holder of a document ac- 
quired in a due negotiation is the owner of the 
document and the goods have been brought 
together in the next section (Section 7-503). 

2. Subsection (a)(3) covers the case of "feed- 
ing" of a duly negotiated document by subse- 
quent delivery to the bailee of such goods as 
the document falsely purported to cover; the 
bailee in such case is estopped as against the 
holder of the document. 

3. The explicit statement in subsection 
(a)(4) of the bailee's direct obligation to the 
holder precludes the defense that the docu- 
ment in question was "spent" after the carrier 
had delivered the goods to a previous holder. 
But the holder is subject to such defenses as 
nonnegligent destruction even though not ap- 
parent on the document. The sentence on 
delivery orders applies only to delivery orders 
in negotiable form which have been duly 
negotiated. On delivery orders, see also Sec- 
tion 7-503(b) and Comment. 



4. Subsection (b) continues the law which 
gave full effect to the issuance or due negoti- 
ation of a negotiable document. The subsec- 
tion adds nothing to the effect of the rules 
stated in subsection (a), but it has been in- 
cluded since such explicit reference was pro- 
vided under former Section 7-502 to preserve 
the right of a purchaser by due negotiation. 
The listing is not exhaustive. The language 
"any stoppage" is included lest an inference be 
drawn that a stoppage of the goods before or 
after transit might cut off or otherwise impair 
the purchaser's rights. 



Cross references: 

Sections 7-103, 7-205, 
7-503. 



7-403, 7-501, and 



Definitional cross references: 

"Bailee". Section 7-102. 
"Control". Section 7-106. 
"Delivery". Section 1-201. 
"Delivery order". Section 7-102. 
"Document of title". Section 1-201. 
"Duly negotiate". Section 7-501. 
"Fungible". Section 1-201. 
"Goods". Section 7-102. 
"Holder". Section 1-201. 
"Issuer". Section 7-102. 
"Person". Section 1-201. 
"Rights". Section 1-201. 
"Term". Section 1-201. 
"Warehouse receipt". Section 1-201. 



28-7-503. Document of title to goods defeated in certain cases. — 

(a) A document of title confers no right in goods against a person that before 
issuance of the document had a legal interest or a perfected security interest 
in the goods and that did not: 
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(1) Deliver or entrust the goods or any document of title covering the 
goods to the bailor or the bailor's nominee with: 

(A) Actual or apparent authority to ship, store, or sell; 

(B) Power to obtain delivery under section 28-7-403; or 

(C) Power of disposition under section 28-2-403, 28-12-304(2), 28-12- 
305(2), 28-9-320 or 28-9-321(c), or other statute or rule of law; or 

(2) Acquiesce in the procurement by the bailor or its nominee of any 
document. 

(b) Title to goods based upon an unaccepted delivery order is subject to 
the rights of any person to which a negotiable warehouse receipt or bill of 
lading covering the goods has been duly negotiated. That title may be 
defeated under section 28-7-504 to the same extent as the rights of the 
issuer or a transferee from the issuer. 

(c) Title to goods based upon a bill of lading issued to a freight forwarder 
is subject to the rights of any person to which a bill issued by the freight 
forwarder is duly negotiated. However, delivery by the carrier in accordance 
with part 4 of this chapter pursuant to its own bill of lading discharges the 
carrier's obligation to deliver. 

History. 351; am. 2001, ch. 208, § 13, p. 704, was 

I.C., § 28-7-503, as added by 2004, ch. 42, repealed by S.L. 2004, ch. 42, § 1. 

§ 2, p. 77. Section 1 of S.L. 2004, ch. 42 contained a 

Compiler's Notes. Former § 28-7-503, repeal and section 4 of S.L. 2004, ch. 42 is 

which comprised 1967, ch. 161, § 7-503, p. compiled as § 28-2-103. 

OFFICIAL COMMENT 

Prior Uniform Statutory Provision: (Bankr. W.D. Pa. 1995); In re R.V. Segars Co., 

Former Section 7-503. 54 B.R. 170 (Bankr. S.C. 1985); In re 

Changes: Changes to cross-reference to Jamestown Elevators, Inc., 49 B.R. 661 

Article 2A and for style. (Bankr. N.D. 1985). 

Purposes: On the other hand, where goods are deliv- 

1. In general it may be said that the title of ered to a factor for sale, even though the 
a purchaser by due negotiation prevails over factor has made no advances and is limited in 
almost any interest in the goods which existed its duty to sell for cash, the goods are "en- 
prior to the procurement of the document of trusted" to the factor "with actual . . . author- 
title if the possession of the goods by the ity . . . to sell" under subsection (a)(1), and if 
person obtaining the document derived from the factor procures a negotiable document of 
any action by the prior claimant which intro- title it can transfer the owner's interest to a 
duced the goods into the stream of commerce purchaser by due negotiation. Further, where 
or carried them along that stream. A thief of the factor is in the business of selling, goods 
the goods cannot indeed by shipping or stor- entrusted to it simply for safekeeping or stor- 
ing them to the thief's own order acquire age may be entrusted under circumstances 
power to transfer them to a good faith pur- which give the factor "apparent authority to 
chaser. Nor can a tenant or mortgagor defeat ship, store or sell" under subsection (a)(1), or 
any rights of a landlord or mortgagee which power of disposition under Section 2-403, 2A- 
have been perfected under the local law 304(2), 2A-305(2), 7-205, 9-320, or 9-321(c) or 
merely by wrongfully shipping or storing a under a statute such as the earlier Factors 
portion of the crop or other goods. However, Acts, or under a rule of law giving effect to 
"acquiescence" by the landlord or mortgagee apparent ownership. See Section 1-103. 
does not require active consent under subsec- Persons having an interest in goods also 
tion (a)(2) and knowledge of the likelihood of frequently deliver or entrust them to agents 
storage or shipment with no objection or effort or servants other than factors for the purpose 
to control it is sufficient to defeat the land- of shipping or warehousing or under circum- 
lord's or the mortgagee's rights as against one stances reasonably contemplating such ac- 
who takes by due negotiation of a negotiable tion. This Act is clear that such persons as- 
document. In re Sharon Steel, 176 B.R. 384 sume full risk that the agent to whom the 
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goods are so delivered may ship or store in 
breach of duty, take a document to the agent's 
own order and then proceed to misappropri- 
ate the negotiable document of title that em- 
bodies the goods. This Act makes no distinc- 
tion between possession or mere custody in 
such situations and finds no exception in the 
case of larceny by a bailee or the like. The 
safeguard in such situations lies in the re- 
quirement that a due negotiation can occur 
only "in the regular course of business or 
financing" and that the purchase be in good 
faith and without notice. See Section 7-501. 
Documents of title have no market among the 
commercially inexperienced and the commer- 
cially experienced do not take them without 
inquiry from persons known to be truck driv- 
ers or petty clerks even though such persons 
purport to be operating in their own names. 

Again, where the seller allows a buyer to 
receive goods under a contract for sale, 
though as a "conditional delivery" or under 
"cash sale" terms and on explicit agreement 
for immediate payment, the buyer thereby 
acquires power to defeat the seller's interest 
by transfer of the goods to certain good faith 
purchasers. See Section 2-403. Both in policy 
and under the language of subsection (a)(1) 
that same power must be extended to accom- 
plish the same result if the buyer procures a 
negotiable document of title to the goods and 
duly negotiates it. 

This Comment 1 should be considered in 
interpreting delivery, entrustment or acquies- 
cence in application of Section 7-209(c). 

2. Under subsection (a) a delivery order 
issued by a person having no right in or power 
over the goods is ineffective unless the owner 
acts as provided in subsection (a)(1) or (2). 
Thus the rights of a transferee of a non- 
negotiable warehouse receipt can be defeated 
by a delivery order subsequently issued by the 
transferor only if the transferee "delivers or 
entrusts" to the "person procuring" the deliv- 



ery order or "acquiesces" in that person's 
procurement. Similarly, a second delivery or- 
der issued by the same issuer for the same 
goods will ordinarily be subject to the first, 
both under this section and under Section 
7-402. After a delivery order is validly issued 
but before it is accepted, it may nevertheless 
be defeated under subsection (b) in much the 
same way that the rights of a transferee may 
be defeated under Section 7-504. For exam- 
ple, a buyer in ordinary course from the issuer 
may defeat the rights of the holder of a prior 
delivery order if the bailee receives notifica- 
tion of the buyer's rights before notification of 
the holder's rights. Section 7-504(b)(2). But 
an accepted delivery order has the same effect 
as a document issued by the bailee. 

3. Under subsection (c) a bill of lading 
issued to a freight forwarder is subordinated 
to the freight forwarder's document of title, 
since the bill on its face gives notice of the fact 
that a freight forwarder is in the picture and 
the freight forwarder has in all probability 
issued a document of title. But the carrier is 
protected in following the terms of its own bill 
of lading. 

Cross references: 

Point 1: Sections 1-103, 2-403, 2A-304(2), 
2A-305(2), 7-205, 7-209, 7-501, 9-320, 
9-321(c), and 9-331. 

Point 2: Sections 7-402 and 7-504. 

Point 3: Sections 7-402, 7-403 and 7-404. 

Definitional cross references: 

"Bill of lading". Section 1-201. 
"Contract for sale". Section 2-106. 
"Delivery". Section 1-201. 
"Delivery order". Section 7-102. 
"Document of title". Section 1-201. 
"Duly negotiate". Section 7-501. 
"Goods". Section 7-102. 
"Person". Section 1-201. 
"Right". Section 1-201. 
"Warehouse receipt". Section 1-201. 



28-7-504. Rights acquired in absence of due negotiation — Effect 
of diversion — Stoppage of delivery. — (a) A transferee of a document 
of title, whether negotiable or nonnegotiable, to which the document has 
been delivered but not duly negotiated, acquires the title and rights that its 
transferor had or had actual authority to convey. 

(b) In the case of a transfer of a nonnegotiable document of title, until but 
not after the bailee receives notice of the transfer, the rights of the 
transferee may be defeated: 

(1) By those creditors of the transferor which could treat the transfer as 
void under section 28-2-402 or 28-12-308; 

(2) By a buyer from the transferor in ordinary course of business if the 
bailee has delivered the goods to the buyer or received notification of the 
buyer's rights; 

(3) By a lessee from the transferor in ordinary course of business if the 
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bailee has delivered the goods to the lessee or received notification of the 

lessee's rights; or 

(4) As against the bailee, by good-faith dealings of the bailee with the 

transferor. 

(c) A diversion or other change of shipping instructions by the consignor 
in a nonnegotiable bill of lading which causes the bailee not to deliver the 
goods to the consignee defeats the consignee's title to the goods if the goods 
have been delivered to a buyer in ordinary course of business or a lessee in 
ordinary course of business and, in any event, defeats the consignee's rights 
against the bailee. 

(d) Delivery of the goods pursuant to a nonnegotiable document of title 
may be stopped by a seller under section 28-2-705 or a lessor under section 
28-12-526, subject to the requirements of due notification in those sections. 
A bailee that honors the seller's or lessor's instructions is entitled to be 
indemnified by the seller or lessor against any resulting loss or expense. 



History. 

I.C., § 28-7-504, as added by 2004, ch. 42, 
§ 2, p. 77. 

Compiler's Notes. Former § 28-7-504, 
which comprised 1967, ch. 161, § 7-504, p. 
351, was repealed by S.L. 2004, ch. 42, § 1. 



Section 1 of S.L. 2004, ch. 42 contained a 
repeal and section 4 of S.L. 2004, ch. 42 is 
compiled as § 28-2-103. 



OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

Former Section 7-504. 

Changes: To include cross-references to 
Article 2 A and for style. 

Purposes: 

1. Under the general principles controlling 
negotiable documents, it is clear that in the 
absence of due negotiation a transferor can- 
not convey greater rights than the transferor 
has, even when the negotiation is formally 
perfect. This section recognizes the 
transferor's power to transfer rights which 
the transferor has or has "actual authority to 
convey." Thus, where a negotiable document 
of title is being transferred the operation of 
the principle of estoppel is not recognized, as 
contrasted with situations involving the 
transfer of the goods themselves. (Compare 
Section 2-403 on good faith purchase of 
goods.) This section applies to both tangible 
and electronic documents of title. 

A necessary part of the price for the protec- 
tion of regular dealings with negotiable docu- 
ments of title is an insistence that no dealing 
which is in any way irregular shall be recog- 
nized as a good faith purchase of the docu- 
ment or of any rights pertaining to it. So, 
where the transfer of a negotiable document 
fails as a negotiation because a requisite 
indorsement is forged or otherwise missing, 
the purchaser in good faith and for value may 
be in the anomalous position of having less 
rights, in part, than if the purchaser had 



purchased the goods themselves. True, the 
purchaser's rights are not subject to defeat by 
attachment of the goods or surrender of them 
to the purchaser's transferor (contrast subsec- 
tion (b)); but on the other hand, the purchaser 
cannot acquire enforceable rights to control or 
receive the goods over the bailee's objection 
merely by giving notice to the bailee. Simi- 
larly, a consignee who makes payment to its 
consignor against a straight bill of lading can 
thereby acquire the position of a good faith 
purchaser of goods under provisions of the 
Article of this Act on Sales (Section 2-403), 
whereas the same payment made in good 
faith against an unendorsed order bill would 
not have such effect. The appropriate remedy 
of a purchaser in such a situation is to regu- 
larize its status by compelling indorsement of 
the document (see Section 7-506). 

2. As in the case of transfer — as opposed to 
"due negotiation" — of negotiable documents, 
subsection (a) empowers the transferor of a 
nonnegotiable document to transfer only such 
rights as the transferor has or has "actual 
authority" to convey. In contrast to situations 
involving the goods themselves the operation 
of estoppel or agency principles is not here 
recognized to enable the transferor to convey 
greater rights than the transferor actually 
has. Subsection (b) makes it clear, however, 
that the transferee of a nonnegotiable docu- 
ment may acquire rights greater in some 
respects than those of his transferor by giving 
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notice of the transfer to the bailee. New sub- 
section (b)(3) provides for the rights of a lessee 
in the ordinary course. 

Subsection (b)(2) and (3) require delivery of 
the goods. Delivery of the goods means the 
voluntary transfer of physical possession of 
the goods. See amended Section 2-103. 

3. Subsection (c) is in part a reiteration of 
the carrier's immunity from liability if it 
honors instructions of the consignor to divert, 
but there is added a provision protecting the 
title of the substituted consignee if the latter 
is a buyer in ordinary course of business. A 
typical situation would be where a manufac- 
turer, having shipped a lot of standardized 
goods to A on nonnegotiable bill of lading, 
diverts the goods to customer B who pays for 
them. Under pre-Code passage-of-title-by-ap- 
propriation doctrine A might reclaim the 
goods from B. However, no consideration of 
commercial policy supports this involvement 
of an innocent third party in the default of the 
manufacturer on his contract to A; and the 
common commercial practice of diverting 
goods in transit suggests a trade understand- 
ing in accordance with this subsection. The 
same result should obtain if the substituted 
consignee is a lessee in ordinary course. The 
extent of the lessee's interest in the goods is 
less than a buyer's interest in the goods. 
However, as against the first consignee and 
the lessee in ordinary course as the substi- 
tuted consignee, the lessee's rights in the 
goods as granted under the lease are superior 
to the first consignee's rights. 



4. Subsection (d) gives the carrier an ex- 
press right to indemnity where the carrier 
honors a seller's request to stop delivery. 

5. Section 1-202 gives the bailee protection, 
if due diligence is exercised where the bailee's 
organization has not had time to act on a 
notification. 

Cross references: Point 1: Sections 2-403 
and 7-506. 

Point 2: Sections 2-403 and 2A-304. 

Point 3: Sections 7-303, 7-403(a)(5) and 
7-404. 

Point 4: Sections 2-705 and 7-403(a)(4). 

Point 5: Section 1-202. 

Definitional cross references: 

"Bailee". Section 7-102. 

"Bill of lading". Section 1-201. 

"Buyer in ordinary course of business". Sec- 
tion 1-201. 

"Consignee". Section 7-102. 

"Consignor". Section 7-102. 

"Creditor". Section 1-201. 

"Delivery". Section 1-201. 

"Document of Title". Section 1-201. 

"Duly negotiate". Section 7-501. 

"Good faith". Section 1-201 [7-102]. 

"Goods". Section 7-102. 

"Honor". Section 1-201. 

"Lessee in ordinary course". Section 2A- 
103. 

"Notification". Section 1-202. 

"Purchaser". Section 1-201. 

"Rights". Section 1-201. 



28-7-505. Indorser not guarantor for other parties. — The indorse- 
ment of a tangible document of title issued by a bailee does not make the 
indorser liable for any default by the bailee or previous indorsers. 



History. 

I.C., § 28-7-505, as added by 2004, ch. 42, 
§ 2, p. 77. 

Compiler's Notes. Former § 28-7-505, 
which comprised 1967, ch. 161, § 7-505, p. 
351, was repealed by S.L. 2004, ch. 42, § 1. 



Section 1 of S.L. 2004, ch. 42 contained a 
repeal and section 4 of S.L. 2004, ch. 42 is 
compiled as § 28-2-103. 



OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

Former Section 7-505. 

Changes: Limited to tangible documents of 
title. 

Purposes: 

This section is limited to tangible docu- 
ments of title as the concept of indorsement is 
irrelevant to electronic documents of title. 
Electronic documents of title will be trans- 
ferred by delivery of control. Section 7-106. 
The indorsement of a tangible document of 
title is generally understood to be directed 
towards perfecting the transferee's rights 
rather than towards assuming additional ob- 



ligations. The language of the present section, 
however, does not preclude the one case in 
which an indorsement given for value guar- 
antees future action, namely, that in which 
the bailee has not yet become liable upon the 
document at the time of the indorsement. 
Under such circumstances the indorser, of 
course, engages that appropriate honor of the 
document by the bailee will occur. See Section 
7-502(a)(4) as to negotiable delivery orders. 
However, even in such a case, once the bailee 
attorns to the transferee, the indorser's obli- 
gation has been fulfilled and the policy of this 
section excludes any continuing obligation on 
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the part of the indorser for the bailee's ulti- 
mate actual performance. 

Cross references: Sections 7-106 and 
7-502. 



Definitional cross references: 

"Bailee". Section 7-102. 
"Document of title". Section 1-201. 
"Party". Section 1-201. 



28-7-506. Delivery without indorsement — Right to compel in- 
dorsement. — The transferee of a negotiable tangible document of title has 
a specifically enforceable right to have its transferor supply any necessary 
indorsement, but the transfer becomes a negotiation only as of the time the 
indorsement is supplied. 



History. 

I.C., § 28-7-506, as added by 2004, ch. 42, 
§ 2, p. 77. 

Compiler's Notes. Former § 28-7-506, 
which comprised 1967, ch. 161, § 7-506, p. 
351, was repealed by S.L. 2004, ch. 42, § 1. 



Section 1 of S.L. 2004, ch. 42 contained a 
repeal and section 4 of S.L. 2004, ch. 42 is 
compiled as § 28-2-103. 



OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

Former Section 7-506. 

Changes: Limited to tangible documents of 
title. 

Purposes: 

1. This section is limited to tangible docu- 
ments of title as the concept of indorsement is 
irrelevant to electronic documents of title. 
Electronic documents of title will be trans- 
ferred by delivery of control. Section 7-106. 
From a commercial point of view the intention 
to transfer a tangible negotiable document of 
title which requires an indorsement for its 
transfer, is incompatible with an intention to 
withhold such indorsement and so defeat the 
effective use of the document. Further, the 
preceding section and the Comment thereto 
make it clear that an indorsement generally 
imposes no responsibility on the indorser. 

2. Although this section provides that de- 
livery of a tangible document of title without 



the necessary indorsement is effective as a 
transfer, the transferee, of course, has not 
regularized its position until such indorse- 
ment is supplied. Until this is done the trans- 
feree cannot claim rights under due negotia- 
tion within the requirements of this Article 
(Section 7-501(a)(5)) on "due negotiation." 
Similarly, despite the transfer to the trans- 
feree of the transferor's title, the transferee 
cannot demand the goods from the bailee 
until the negotiation has been completed and 
the document is in proper form for surrender. 
See Section 7-403(c). 

Cross references: 

Point 1: Sections 7-106 and 7-505. 

Point 2: Sections 7-501(a)(5) and 7-403(c). 

Definitional cross references: 

"Document of title". Section 1-201. 
"Rights". Section 1-201. 



28-7-507. Warranties on negotiation or delivery of document of 
title. — If a person negotiates or delivers a document of title for value, 
otherwise than as a mere intermediary under section 28-7-508, unless 
otherwise agreed, the transferor, in addition to any warranty made in 
selling or leasing the goods, warrants to its immediate purchaser only that: 

(1) The document is genuine; 

(2) The transferor does not have knowledge of any fact that would impair 
the document's validity or worth; and 

(3) The negotiation or delivery is rightful and fully effective with respect 
to the title to the document and the goods it represents. 



History. 

I.C., § 28-7-507, as added by 2004, ch. 42, 

2, p. 77. 

Compiler's Notes. Former § 28-7-507, 



which comprised 1967, ch. 161, § 7-507, p. 
351, was repealed by S.L. 2004, ch. 42, § 1. 

Section 1 of S.L. 2004, ch. 42 contained a 
repeal and section 4 of S.L. 2004, ch. 42 is 
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compiled as § 28-2-103. 



OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

Former Section 7-507. 

Changes: Substitution of the word "deliv- 
ery" for the word "transfer," reference leasing 
transactions and style. 

Purposes: 

1. Delivery of goods by use of a document of 
title does not limit or displace the ordinary 
obligations of a seller or lessor as to any 
warranties regarding the goods that arises 
under other law. If the transfer of documents 
attends or follows the making of a contract for 
the sale or lease of goods, the general obliga- 
tions on warranties as to the goods (Sections 
2-312 through 2-318 and Sections 2A-210 
through 2A-316) are brought to bear as well 
as the special warranties under this section. 



2. The limited warranties of a delivering or 
collecting intermediary, including a collecting 
bank, are stated in Section 7-508. 

Cross references: 

Point 1: Sections 2-312 through 2-318 and 
2A-310 through 2A-316. 
Point 2: Section 7-508. 

Definitional cross references: 

"Delivery". Section 1-201. 
"Document of title". Section 1-201. 
"Genuine". Section 1-201. 
"Goods". Section 7-102. 
"Person". Section 1-201. 
"Purchaser". Section 1-201. 
"Value". Section 1-204. 



28-7-508. Warranties of collecting bank as to documents of title. 

— A collecting bank or other intermediary known to be entrusted with 
documents of title on behalf of another or with collection of a draft or other 
claim against delivery of documents warrants by the delivery of the 
documents only its own good faith and authority even if the collecting bank 
or other intermediary has purchased or made advances against the claim or 
draft to be collected. 



History. 

I.C., § 28-7-508, as added by 2004, ch. 42, 
§ 2, p. 77. 

Compiler's Notes. Former § 28-7-508, 
which comprised 1967, ch. 161, § 7-508, p. 
351, was repealed by S.L. 2004, ch. 42, § 1. 



Section 1 of S.L. 2004, ch. 42 contained a 
repeal and section 4 of S.L. 2004, ch. 42 is 
compiled as § 28-2-103. 



OFFICIAL COMMENT 



Prior Uniform Statutory Provision: 

Former Section 7-508. 

Changes: Changes for style only. 
Purposes: 

1. To state the limited warranties given 
with respect to the documents accompanying 
a documentary draft. 

2. In warranting its authority a collecting 
bank or other intermediary only warrants its 
authority from its transferor. See Section 
4-203. It does not warrant the genuineness or 
effectiveness of the document. Compare Sec- 
tion 7-507. 

3. Other duties and rights of banks han- 



dling documentary drafts for collection are 
stated in Article 4, Part 5. On the meaning of 
draft, see Section 4-104 and Section 5-102, 
Comment 11. 

Cross references: 

Sections 4-104, 4-203, 4-501 through 4-504, 
5-102, and 7-507. 

Definitional cross references: 

"Collecting bank". Section 4-105. 
"Delivery". Section 1-201. 
"Document of title". Section 1-102. 
"Documentary draft". Section 4-104. 
"Intermediary bank". Section 4-105. 
"Good faith". Section 1-201 [7-102]. 



28-7-509. Adequate compliance with commercial contract. — 

Whether a document of title is adequate to fulfill the obligations of a 
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contract for sale, a contract for lease, or the conditions of a letter of credit is 
determined by chapter 2, 5 or 12, title 28, Idaho Code. 

History. Section 1 of S.L. 2004, ch. 42 contained a 

I.C., § 28-7-509, as added by 2004, ch. 42, repeal and section 4 of S.L. 2004, ch. 42 is 

§ 2, p. 77. compiled as § 28-2-103. 

Compiler's Notes. Former § 28-7-509, 

which comprised 1967, ch. 161, § 7-509, p. 

351, was repealed by S.L. 2004, ch. 42, § 1. 

OFFICIAL COMMENT 

Prior Uniform Statutory Provision: Cross references: Articles 2, 2 A and 5. 

Former Section 7-509. 
Changes: To reference Article 2A. Definitional cross references: 

Purposes: "Contract for sale". Section 2-106. 

To cross-refer to the Articles of this Act "Document of title". Section 1-201. 

which deal with the substantive issues of the "Lease". Section 2A-103. 

type of document of title required under the 
contract entered into by the parties. 

Part 6. Warehouse Receipts and Bills of Lading — Miscellaneous 

Provisions 

28-7-601. Lost, stolen, or destroyed documents of title. — (a) If a 

document of title is lost, stolen, or destroyed, a court may order delivery of 
the goods or issuance of a substitute document and the bailee may without 
liability to any person comply with the order. If the document was negotia- 
ble, a court may not order delivery of the goods or issuance of a substitute 
document without the claimant's posting security unless it finds that any 
person that may suffer loss as a result of nonsurrender of possession or 
control of the document is adequately protected against the loss. If the 
document was nonnegotiable, the court may require security. The court may 
also order payment of the bailee's reasonable costs and attorney's fees in any 
action under this subsection. 

(b) A bailee that, without a court order, delivers goods to a person 
claiming under a missing negotiable document of title is liable to any person 
injured thereby. If the delivery is not in good faith, the bailee is liable for 
conversion. Delivery in good faith is not conversion if the claimant posts 
security with the bailee in an amount at least double the value of the goods 
at the time of posting to indemnify any person injured by the delivery which 
files a notice of claim within one (1) year after the delivery. 

History. Section 1 of S.L. 2004, ch. 42 contained a 

I.C., § 28-7-601, as added by 2004, ch. 42, repeal and section 4 of S.L. 2004, ch. 42 is 

§ 2, p. 77. compiled as § 28-2-103. 

Compiler's Notes. Former § 28-7-601, 

which comprised 1967, ch. 161, § 7-601, p. 

351, was repealed by S.L. 2004, ch. 42, § 1. 

OFFICIAL COMMENT 

Prior Uniform Statutory Provision: Changes: To accommodate electronic docu- 

Former Section 7-601. ments; to provide flexibility to courts similar 
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to the flexibility in Section 3-309; to update to 
the modern era of deregulation; and for style. 
Purposes: 

1. Subsection (a) authorizes courts to order 
compulsory delivery of the goods or compul- 
sory issuance of a substitute document. Com- 
pare Section 7-402. Using language similar to 
that found in Section 3-309, courts are given 
discretion as to what is adequate protection 
when the lost, stolen or destroyed document 
was negotiable or whether security should be 
required when the lost, stolen or destroyed 
document was nonnegotiable. In determining 
whether a party is adequately protected 
against loss in the case of a negotiable docu- 
ment, the court should consider the likelihood 
that the party will suffer a loss. The court is 
also given discretion as to the bailee's costs 
and attorney fees. The rights and obligations 
of a bailee under this section depend upon 
whether the document of title is lost, stolen or 
destroyed and is in addition to the ability of 
the bailee to bring an action for interpleader. 
See Section 7-603. 

2. Courts have the authority under this 
section to order a substitute document for 
either tangible or electronic documents. If the 
substitute document will be in a different 
medium than the original document, the 
court should fashion its order in light of the 
requirements of Section 7-105. 

3. Subsection (b) follows prior Section 
7-601 in recognizing the legality of the well 
established commercial practice of bailees 
making delivery in good faith when they are 
satisfied that the claimant is the person enti- 
tled under a missing (i.e., lost, stolen, or 



destroyed) negotiable document. Acting with- 
out a court order, the bailee remains liable on 
the original negotiable document and, to 
avoid conversion liability, the bailee may in- 
sist that the claimant provide an indemnity 
bond. Cf. Section 7-403. 

4. Claimants on nonnegotiable instru- 
ments are permitted to avail themselves of 
the subsection (a) procedure because straight 
(nonnegotiable) bills of lading sometimes con- 
tain provisions that the goods shall not be 
delivered except upon production of the bill. If 
the carrier should choose to insist upon pro- 
duction of the bill, the consignee should have 
some means of compelling delivery on satis- 
factory proof of entitlement. Without a court 
order, a bailee may deliver, subject to Section 
7-403, to a person claiming goods under a 
nonnegotiable document that the same per- 
son claims is lost, stolen, or destroyed. 

5. The bailee's lien should be protected 
when a court orders delivery of the goods 
pursuant to this section. 

Cross References: 

Point 1: Sections 3-309, 7-402 and 7-603. 

Point 2: Section 7-105. 

Point 3: Section 7-403. 

Point 4: Section 7-403. 

Point 5: Sections 7-209 and 7-307. 

Definitional cross references: 

"Bailee". Section 7-102. 

"Delivery". Section 1-201. 

"Document of title". Section 1-201. 

"Good faith". Section 1-201 [7-102]. 

"Goods". Section 7-102. 

"Person". Section 1-201. 



28-7-602. Judicial process against goods covered by negotiable 
documents of title. — Unless a document of title was originally issued 
upon delivery of the goods by a person that did not have power to dispose of 
them, a lien does not attach by virtue of any judicial process to goods in the 
possession of a bailee for which a negotiable document of title is outstanding 
unless possession or control of the document is first surrendered to the 
bailee or the document's negotiation is enjoined. The bailee may not be 
compelled to deliver the goods pursuant to process until possession or 
control of the document is surrendered to the bailee or to the court. A 
purchaser of the document for value without notice of the process or 
injunction takes free of the lien imposed by judicial process. 



History. 

I.C., § 28-7-602, as added by 2004, ch. 42, 
§ 2, p. 77. 

Compiler's Notes. Former § 28-7-602, 
which comprised 1967, ch. 161, § 7-602, p. 
351, was repealed by S.L. 2004, ch. 42, § 1. 



Section 1 of S.L. 2004, ch. 42 contained a 
repeal and section 4 of S.L. 2004, ch. 42 is 
compiled as § 28-2-103. 
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OFFICIAL COMMENT 



Prior Uniform Statutory Provisions: 

Former Section 7-602. 

Changes: Changes to accommodate elec- 
tronic documents of title and for style. 

Purposes: 

1. The purpose of the section is to protect 
the bailee from conflicting claims of the docu- 
ment of title holder and the judgment credi- 
tors of the person who deposited the goods. 
The rights of the former prevail unless, in 
effect, the judgment creditors immobilize the 
negotiable document of title through the sur- 
render of possession of a tangible document or 
control of an electronic document. However, if 
the document of title was issued upon deposit 
of the goods by a person who had no power to 
dispose of the goods so that the document is 
ineffective to pass title, judgment liens are 
valid to the extent of the debtor's interest in 
the goods. 



2. The last sentence covers the possibility 
that the holder of a document who has been 
enjoined from negotiating it will violate the 
injunction by negotiating to an innocent pur- 
chaser for value. In such case the lien will be 
defeated. 

Cross references: 

Sections 7-106 and 7-501 through 7-503. 

Definitional cross references: 

"Bailee". Section 7-102. 
"Delivery". Section 1-201. 
"Document of title". Section 1-201. 
"Goods". Section 7-102. 
"Notice". Section 1-202. 
"Person". Section 1-201. 
"Purchase". Section 1-201. 
"Value". Section 1-204. 



28-7-603. Conflicting claims — Interpleader. — If more than one (1) 
person claims title to or possession of the goods, the bailee is excused from 
delivery until the bailee has a reasonable time to ascertain the validity of 
the adverse claims or to commence an action for interpleader. The bailee 
may assert an interpleader either in defending an action for nondelivery of 
the goods or by original action. 



History. 

I.C., § 28-7-603, as added by 2004, ch. 42, 
§ 2, p. 77. 

Compiler's Notes. Former § 28-7-603, 
which comprised 1967, ch. 161, § 7-603, p. 
351, was repealed by S.L. 2004, ch. 42, § 1. 



Section 1 of S.L. 2004, ch. 42 contained a 
repeal and section 4 of S.L. 2004, ch. 42 is 
compiled as § 28-2-103. 



OFFICIAL COMMENT 



Prior Uniform Statutory Provisions: 

Former Section 7-603. 

Changes: Changes for style only. 
Purposes: 

1. The section enables a bailee faced with 
conflicting claims to the goods to compel the 
claimants to litigate their claims with each 
other rather than with the bailee. The bailee 
is protected from legal liability when the 
bailee complies with court orders from the 
interpleader. See e.g., Northwestern National 
Sales, Inc. v. Commercial Cold Storage, Inc., 
162 Ga. App. 741, 293 S.E.2d 30 (1982). 

2. This section allows the bailee to bring an 
interpleader action but does not provide an 
exclusive basis for allowing interpleader. If 
either state or federal procedural rules allow 



an interpleader in other situations, the bailee 
may commence an interpleader under those 
rules. Even in an interpleader to which this 
section applies, the state or federal process of 
interpleader applies to the bailee's action for 
interpleader. For example, state or federal 
interpleader statutes or rules may permit a 
bailee to protect its lien or to seek attorney's 
fees and costs in the interpleader action. 
Cross reference: Point 1: Section 7-403. 

Definitional cross references: 

"Action". Section 1-201. 
"Bailee". Section 7-102. 
"Delivery". Section 1-201. 
"Goods". Section 7-102. 
"Person". Section 1-201. 
"Reasonable time". Section 1-205. 
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Part 7. Miscellaneous Provisions 

28-7-701. Effective date. — This act takes effect on July 1, 2004. 

History. §§ 28-7-101 through 28-7-704 and various 

I.C., § 28-7-701, as added by 2004, ch. 42, other amended sections throughout title 28. 

§ 2, p. 77. Section 1 of S.L. 2004, ch. 42 contained a 

Compiler's Notes. The words "this act" repeal and section 4 of S.L. 2004, ch. 42 is 

mean S.L. 2004, ch. 42, which is compiled as compiled as § 28-2-103. 

28-7-702. Repeals. — Existing chapter 7, title 28, Idaho Code, and 
section 28-10-104, Idaho Code, are repealed. 

History. Compiler's Notes. Section 1 of S.L. 2004, 

I.C., § 28-7-702, as added by 2004, ch. 42, ch. 42 contained a repeal and section 4 of S.L. 
§ 2, p. 77. 2004, ch. 42 is compiled as § 28-2-103. 

28-7-703. Applicability. — This act applies to a document of title that 
is issued or a bailment that arises on or after July 1, 2004. This act does not 
apply to a document of title that is issued or a bailment that arises before 
July 1, 2004, even if the document of title or bailment would be subject to 
this act if the document of title had been issued or bailment had arisen on 
or after July 1, 2004. This act does not apply to a right of action that has 
accrued before July 1, 2004. 

History. §§ 28-7-101 through 28-7-704 and as various 

I.C., § 28-7-703, as added by 2004, ch. 42, amended sections throughout title 28. 

§ 2, p. 77. Section 1 of S.L. 2004, ch. 42 contained a 

Compiler's Notes. The words "this act" repeal and section 4 of S.L. 2004, ch. 42 is 

mean S.L. 2004, ch. 42, which is compiled as compiled as § 28-2-103. 

28-7-704. Savings clause. — A document of title issued or a bailment 
that arises before July 1, 2004, and the rights, obligations, and interests 
flowing from that document or bailment are governed by any statute or 
other rule amended or repealed by this act as if amendment or repeal had 
not occurred and may be terminated, completed, consummated, or enforced 
under that statute or other rule. 

History. §§ 28-7-101 through 28-7-704 and as various 

I.C., § 28-7-704, as added by 2004, ch. 42, amended sections throughout title 28. 

§ 2, p. 77. Section 1 of S.L. 2004, ch. 42 contained a 

Compiler's Notes. The words "this act" repeal and section 4 of S.L. 2004, ch. 42 is 

mean S.L. 2004, ch. 42, which is compiled as compiled as § 28-2-103. 

CHAPTER 8 
INVESTMENT SECURITIES 



Part 1. Short Title and General Matters tain obligations and interests 

are securities or financial as- 

SECTION. 

28-8-103. Rules for determining whether cer- 



sets. 
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Part 1. Short Title and General Matters 

28-8-103. Rules for determining whether certain obligations and 
interests are securities or financial assets. — (1) A share or similar 
equity interest issued by a corporation, business trust, joint stock company 
or similar entity is a security. 

(2) An "investment company security" is a security "Investment company 
security" means a share or similar equity interest issued by an entity that 
is registered as an investment company under the federal investment 
company laws, an interest in a unit investment trust that is so registered, 
or a face-amount certificate issued by a face-amount certificate company 
that is so registered. Investment company security does not include an 
insurance policy or endowment policy or annuity contract issued by an 
insurance company. 

(3) An interest in a partnership or limited liability company is not a 
security unless it is dealt in or traded on securities exchanges or in 
securities markets, its terms expressly provide that it is a security governed 
by this chapter, or it is an investment company security. However, an 
interest in a partnership or limited liability company is a financial asset if 
it is held in a securities account. 

(4) A writing that is a security certificate is governed by this chapter and 
not by chapter 3, title 28, even though it also meets the requirements of 
chapter 3, title 28. However, a negotiable instrument governed by chapter 3, 
title 28, is a financial asset if it is held in a securities account. 

(5) An option or similar obligation issued by a clearing corporation to its 
participants is not a security, but is a financial asset. 

(6) A commodity contract, as defined in section 28-9-102(a)(15), is not a 
security or a financial asset. 

(7) A document of title is not a financial asset unless section 28-8- 
102(l)(i)(iii) applies. 

History. Compiler's Notes. Sections 19 and 21 of 

I.C., § 28-8-103, as added by 1995, ch. 272, S.L. 2004, ch. 42 are compiled as §§ 28-4-210 

§ 2, p. 873; am. 2001, ch. 208, § 14, p. 704; and 28-9-102, respectively. 

am. 2004, ch. 42, § 20, p. 77. 

OFFICIAL COMMENT 

1. This section contains rules that supple- tional rule that ordinary corporate stock is a 
ment the definitions of "financial asset" and security. That is so whether or not the partic- 
"security"in Section 8-102. The Section 8-102 ular issue is dealt in or traded on securities 
definitions are worded in general terms, be- exchanges or in securities markets. Thus, 
cause they must be sufficiently comprehen- shares of closely held corporations are Article 
sive and flexible to cover the wide variety of 8 securities. 

investment products that now exist or may 3. Subsection (b) establishes that the Arti- 

develop. The rules in this section are intended cle 8 term "security" includes the various 

to foreclose interpretive issues concerning the forms of the investment vehicles offered to the 

application of the general definitions to sev- public by investment companies registered as 

eral specific investment products. No implica- such under the federal Investment Company 

tion is made about the application of the Act of 1940, as amended. This clarification is 

Section 8-102 definitions to investment prod- prompted principally by the fact that the 

ucts not covered by this section. typical transaction in shares of open-end in- 

2. Subsection (a) establishes an uncondi- vestment companies is an issuance or re- 
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demption, rather than a transfer of shares 
from one person to another as is the case with 
ordinary corporate stock. For similar reasons, 
the definitions of indorsement, instruction, 
and entitlement order in Section 8-102 refer 
to "redemptions" as well as "transfers," to 
ensure that the Article 8 rules on such mat- 
ters as signature guaranties, Section 8-306, 
assurances, Sections 8-402 and 8-507, and 
effectiveness, Section 8-107, apply to direc- 
tions to redeem mutual fund shares. The 
exclusion of insurance products is needed 
because some insurance companies separate 
accounts are registered under the Investment 
Company Act of 1940, but these are not 
traded under the usual Article 8 mechanics. 

4. Subsection (c) is designed to foreclose 
interpretive questions that might otherwise 
be raised by the application of the "of a type" 
language of Section 8-102(a)(15)(iii) to part- 
nership interests. Subsection (c) establishes 
the general rule that partnership interests or 
shares of limited liability companies are not 
Article 8 securities unless they are in fact 
dealt in or traded on securities exchanges or 
in securities markets. The issuer, however, 
may explicitly "opt-in" by specifying that the 
interests or share are securities governed by 
Article 8. Partnership interests or shares of 
limited liability companies are included in the 
broader term "financial asset." Thus, if they 
are held through a securities account, the 
indirect holding system rules of Part 5 apply, 
and the interest of a person who holds them 
through such an account is a security entitle- 
ment. 

5. Subsection (d) deals with the line be- 
tween Article 3 negotiable instruments and 
Article 8 investment securities. It continues 
the rule of the prior version of Article 8 that a 
writing that meets the Article 8 definition is 



covered by Article 8 rather than Article 3, 
even though it also meets the definition of 
negotiable instrument. However, subsection 
(d) provides that an Article 3 negotiable in- 
strument is a "financial asset" so that the 
indirect holding system rules apply if the 
instrument is held through a securities inter- 
mediary. This facilitates making items such 
as money market instruments eligible for 
deposit in clearing corporations. 

6. Subsection (e) is included to clarify the 
treatment of investment products such as 
traded stock options, which are treated as 
financial assets but not securities. Thus, the 
indirect holding system rules of Part 5 apply, 
but the direct holding system rules of Parts 2, 
3, and 4 do not. 

7. Subsection (f) excludes commodity con- 
tracts from all of Article 8. However, under 
Article 9, commodity contracts are included in 
the definition of "investment property." There- 
fore, the Article 9 rules on security interests 
in investment property do apply to security 
interests in commodity positions. See 9-102 
and Comment 6 thereto. "Commodity con- 
tract" is defined in Section 9-102(a)(15). 

8. Subsection (g) allows a document of title 
to be a financial asset and thus subject to the 
indirect holding system rules of Part 5 only to 
the extent that the intermediary and the 
person entitled under the document agree to 
do so. This is to prevent the inadvertent 
application of the Part 5 rules to intermedi- 
aries who may hold either electronic or tangi- 
ble documents of title. 

Definitional Cross References: 
"Clearing corporation". Section 8- 102(a)(5). 
"Commodity contract". Section 

9-102(a)(15). 
"Financial asset". Section 8-102(a)(9). 
"Security". Section 8-102(a)(15). 
"Security certificate". Section 8-102(a)(16). 



CHAPTER 9 
SECURED TRANSACTIONS 



Part 1. General Provisions 

section. 

28-9-102. Definitions and index of defini- 
tions. [Effective until July 1, 
2013.] 

28-9-102. Definitions and index of defini- 
tions. [Effective July 1, 2013.] 

28-9-105. Control of electronic chattel paper. 
[Effective July 1, 2013.1 

28-9-109. Scope. 

Part 2. Effectiveness of Security Agreement 

— Attachment of Security Interest — Rights 

of Parties to Security Agreement 

28-9-203. Attachment and enforceability of 
security interest — Proceeds 



SECTION. 

— Supporting obligations — 

Formal requisites. 
28-9-207. Rights and duties of secured party 

having possession or control of 

collateral. 
28-9-208. Additional duties of secured party 

having control of collateral. 

Part 3. Perfection and Priority 

28-9-301. Law governing perfection and pri- 
ority of security interests. 

28-9-304. Law governing perfection and pri- 
ority of security interests in 
deposit accounts. 

28-9-307. Location of debtor. [Effective July 
1, 2013.] 
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SECTION. 

28-9-309. Security interest perfected upon 
attachment. 

28-9-310. When filing required to perfect se- 
curity interest or agricultural 
lien — Security interests and 
agricultural liens to which fil- 
ing provisions do not apply. 

28-9-311. Perfection of security interests in 
property subject to certain 
statutes, regulations and trea- 
ties. [Effective July 1, 2013.] 

28-9-312. Perfection of security interests in 
chattel paper, deposit ac- 
counts, documents, goods cov- 
ered by documents, instru- 
ments, investment property, 
letter of credit rights and 
money — Perfection by per- 
missive filing — Temporary 
perfection without filing or 
transfer of possession. 

28-9-313. When possession by or delivery to 
secured party perfects secu- 
rity interest without filing. 

28-9-314. Perfection by control. 

28-9-316. Effect of change in governing law. 
[Effective July 1, 2013.] 

28-9-317. Interests that take priority over or 
take free of security interest or 
agricultural lien. [Effective 
until July 1, 2013.] 

28-9-317. Interests that take priority over or 
take free of security interest or 
agricultural lien. [Effective 
July 1, 2013.] 

28-9-326. Priority of security interests cre- 
ated by new debtor. [Effective 
July 1, 2013.1 

28-9-338. Priority of security interest or ag- 
ricultural lien perfected by 
filed financing statement pro- 
viding certain incorrect infor- 
mation. 

Part 4. Rights of Third Parties 

28-9-406. Discharge of account debtor — No- 
tification of assignment — 
Identification and proof of as- 
signment — Restrictions on 
assignment of accounts, chat- 
tel paper, payment intangibles 
and promissory notes ineffec- 
tive. [Effective July 1, 2013.] 

28-9-408. Restrictions on assignment of 
promissory notes, health care 
insurance receivables, and 
certain general intangibles in- 
effective. [Effective July 1, 
2013.] 

Part 5. Filing 

28-9-502. Contents of financing statement — 
Record of mortgage as financ- 



SECTION. 

28-9-502. 

28-9-503. 
28-9-507. 

28-9-515. 

28-9-515. 

28-9-516. 

28-9-516. 

28-9-5 16A 
28-9-5 16A 
28-9-518. 

28-9-518. 

28-9-519. 

28-9-521. 

28-9-601. 

28-9-607. 
28-9-626. 

28-9-705. 



ing statement — Time of filing 
financing statement — Farm 
products. [Effective until July 
1, 2013.] 

Contents of financing statement — 
Record of mortgage as financ- 
ing statement — Time of filing 
financing statement — Farm 
products. [Effective July 1, 
2013.1 

Name of debtor and secured party. 
[Effective July 1, 2013.] 

Effect of certain events on effec- 
tiveness of financing state- 
ment. [Effective July 1, 2013.] 

Duration and effectiveness of fi- 
nancing statement — Effect of 
lapsed financing statement. 
[Effective until July 1, 2013.] 

Duration and effectiveness of fi- 
nancing statement — Effect of 
lapsed financing statement. 
[Effective July 1, 2013.] 

What constitutes filing — Effec- 
tiveness of filing. [Effective 
until July 1, 2013.] 

What constitutes filing — Effec- 
tiveness of filing. [Effective 
July 1, 2013.] 

. Filing officer duties. [Effective 
until July 1, 2013.] 

. Filing officer duties. [Effective 
July 1, 2013.] 

Claim concerning inaccurate or 
wrongfully filed record. [Effec- 
tive until July 1, 2013.] 

Claim concerning inaccurate or 
wrongfully filed record. [Effec- 
tive July 1, 2013.] 

Numbering, maintaining, and in- 
dexing records — Communi- 
cating information provided in 
records. 

Uniform form of written financing 
statement and amendment. 
[Effective July 1, 2013.] 

Part 6. Default 

Rights after default — Judicial en- 
forcement — Consignor or 
buyer of accounts, chattel pa- 
per, payment intangibles or 
promissory notes. 

Collection and enforcement by se- 
cured party. [Effective July 1, 
2013.] 

Action in which deficiency or sur- 
plus is in issue. 



Part 7. Transition 

Effectiveness of action taken before 
effective date. 
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SECTION. 

28-9-707. Amendment of preeffective-date fi- 
nancing statement. 

Part 8. Transition Provisions for 2011 
Amendments 

28-9-802. Savings clause. [Effective July 1, 
2013.] 

28-9-803. Security interest perfected before 
effective date. [Effective July 
1, 2013.] 

28-9-804. Security interest unperfected be- 
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28-9-102. Definitions and index of definitions. [Effective until 
July 1, 2013.] — (a) In this chapter: 

(1) "Accession" means goods that are physically united with other goods 
in such a manner that the identity of the original goods is not lost. 

(2) "Account," except as used in "account for," means a right to payment of 
a monetary obligation, whether or not earned by performance: (i) for 
property that has been or is to be sold, leased, licensed, assigned, or 
otherwise disposed of; (ii) for services rendered or to be rendered; (iii) for 
a policy of insurance issued or to be issued; (iv) for a secondary obligation 
incurred or to be incurred; (v) for energy provided or to be provided; (vi) for 
the use or hire of a vessel under a charter or other contract; (vii) arising 
out of the use of a credit or charge card or information contained on or for 
use with the card; or (viii) as winnings in a lottery or other game of chance 
operated or sponsored by a state, governmental unit of a state, or a person 
licensed or authorized to operate the game by a state or governmental 
unit of a state. The term includes health care insurance receivables. The 
term does not include: (i) rights to payment evidenced by chattel paper or 
an instrument; (ii) commercial tort claims; (iii) deposit accounts; (iv) 
investment property; (v) letter of credit rights or letters of credit; or (vi) 
rights to payment for money or funds advanced or sold, other than rights 
arising out of the use of a credit or charge card or information contained 
on or for use with the card. 

(3) "Account debtor" means a person obligated on an account, chattel 
paper, or general intangible. The term does not include persons obligated 
to pay a negotiable instrument, even if the instrument constitutes part of 
chattel paper. 

(4) "Accounting," except as used in "accounting for," means a record: 

(A) authenticated by a secured party; 

(B) indicating the aggregate unpaid secured obligations as of a date not 
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more than thirty-five (35) days earlier or thirty-five (35) days later than 

the date of the record; and 

(C) identifying the components of the obligations in reasonable detail. 

(5) "Agricultural lien" means an interest, other than a security interest, 
in farm products: 

(A) which secures payment or performance of an obligation for: 

(i) goods or services furnished in connection with a debtor's farming 
operation; or 

(ii) rent on real property leased by a debtor in connection with its 
farming operation; 

(B) which is created by statute in favor of a person that: 

(i) in the ordinary course of its business furnished goods or services 
to a debtor in connection with a debtor's farming operation; or 
(ii) leased real property to a debtor in connection with the debtor's 
farming operation; and 

(C) whose effectiveness does not depend on the person's possession of 
the personal property. 

(6) "As-extracted collateral" means: 

(A) oil, gas, or other minerals that are subject to a security interest 
that: 

(i) is created by a debtor having an interest in the minerals before 

extraction; and 

(ii) attaches to the minerals as extracted; or 

(B) accounts arising out of the sale at the wellhead or minehead of oil, 
gas, or other minerals in which the debtor had an interest before 
extraction. 

(7) "Authenticate" means: 

(A) to sign; or 

(B) to execute or otherwise adopt a symbol, or encrypt or similarly 
process a record in whole or in part, with the present intent of the 
authenticating person to identify the person and adopt or accept a 
record. 

(8) "Bank" means an organization that is engaged in the business of 
banking. The term includes savings banks, savings and loan associations, 
credit unions and trust companies. 

(9) "Cash proceeds" means proceeds that are money, checks, deposit 
accounts, or the like. 

(10) "Certificate of title" means a certificate of title with respect to which 
a statute provides for the security interest in question to be indicated on 
the certificate as a condition or result of the security interest's obtaining 
priority over the rights of a lien creditor with respect to the collateral. 

(11) "Chattel paper" means a record or records that evidence both a 
monetary obligation and a security interest in specific goods, a security 
interest in specific goods and software used in the goods, a security 
interest in specific goods and license of software used in the goods, a lease 
of specific goods, or a lease of specific goods and license of software used in 
the goods. In this paragraph, "monetary obligation" means a monetary 
obligation secured by the goods or owed under a lease of the goods and 
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includes a monetary obligation with respect to software used in the goods. 
The term does not include: (i) charters or other contracts involving the use 
or hire of a vessel; or (ii) records that evidence a right to payment arising 
out of the use of a credit or charge card or information contained on or for 
use with the card. If a transaction is evidenced by records that include an 
instrument or series of instruments, the group of records taken together 
constitutes chattel paper. 

(12) "Collateral" means the property subject to a security interest or 
agricultural lien. The term includes: 

(A) proceeds to which a security interest attaches; 

(B) accounts, chattel paper, payment intangibles, and promissory notes 
that have been sold; and 

(C) goods that are the subject of a consignment. 

(13) "Commercial tort claim" means a claim arising in tort with respect to 
which: 

(A) the claimant is an organization; or 

(B) the claimant is an individual and the claim: 

(i) arose in the course of the claimant's business or profession; and 
(ii) does not include damages arising out of personal injury to or the 
death of an individual. 

(14) "Commodity account" means an account maintained by a commodity 
intermediary in which a commodity contract is carried for a commodity 
customer. 

(15) "Commodity contract" means a commodity futures contract, an 
option on a commodity futures contract, a commodity option, or another 
contract if the contract or option is: 

(A) traded on or subject to the rules of a board of trade that has been 
designated as a contract market for such a contract pursuant to federal 
commodities laws; or 

(B) traded on a foreign commodity board of trade, exchange, or market, 
and is carried on the books of a commodity intermediary for a commod- 
ity customer. 

(16) "Commodity customer" means a person for which a commodity 
intermediary carries a commodity contract on its books. 

(17) "Commodity intermediary" means a person that: 

(A) is registered as a futures commission merchant under federal 
commodities law; or 

(B) in the ordinary course of its business provides clearance or settle- 
ment services for a board of trade that has been designated as a contract 
market pursuant to federal commodities law. 

(18) "Communicate" means: 

(A) to send a written or other tangible record; 

(B) to transmit a record by any means agreed upon by the persons 
sending and receiving the record; or 

(C) in the case of transmission of a record to or by a filing office, to 
transmit a record by any means prescribed by filing office rule. 

(19) "Consignee" means a merchant to which goods are delivered in a 
consignment. 
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(20) "Consignment" means a transaction, regardless of its form, in which 
a person delivers goods to a merchant for the purpose of sale and: 

(A) the merchant: 

(i) deals in goods of that kind under a name other than the name of 

the person making delivery; 

(ii) is not an auctioneer; and 

(hi) is not generally known by its creditors to be substantially 

engaged in selling the goods of others; 

(B) with respect to each delivery, the aggregate value of the goods is one 
thousand dollars ($1,000) or more at the time of delivery; 

(C) the goods are not consumer goods immediately before delivery; and 

(D) the transaction does not create a security interest that secures an 
obligation. 

(21) "Consignor" means a person that delivers goods to a consignee in a 
consignment. 

(22) "Consumer debtor" means a debtor in a consumer transaction. 

(23) "Consumer goods" means goods that are used or bought for use 
primarily for personal, family or household purposes. 

(24) "Consumer goods transaction" means a consumer transaction in 
which: 

(A) an individual incurs an obligation primarily for personal, family or 
household purposes; and 

(B) a security interest in consumer goods secures the obligation. 

(25) "Consumer obligor" means an obligor who is an individual and who 
incurred the obligation as part of a transaction entered into primarily for 
personal, family or household purposes. 

(26) "Consumer transaction" means a transaction in which: (i) an indi- 
vidual incurs an obligation primarily for personal, family or household 
purposes; (ii) a security interest secures the obligation; and (hi) the 
collateral is held or acquired primarily for personal, family or household 
purposes. The term includes consumer goods transactions. 

(27) "Continuation statement" means an amendment of a financing 
statement which: 

(A) identifies, by its file number, the initial financing statement to 
which it relates; and 

(B) indicates that it is a continuation statement for, or that it is filed to 
continue the effectiveness of, the identified financing statement. 

(28) "Debtor" means: 

(A) a person having an interest, other than a security interest or other 
lien, in the collateral, whether or not the person is an obligor; 

(B) a seller of accounts, chattel paper, payment intangibles or promis- 
sory notes; or 

(C) a consignee. 

(29) "Deposit account" means a demand, time, savings, passbook, or 
similar account maintained with a bank. The term does not include 
investment property or accounts evidenced by an instrument. 

(30) "Document" means a document of title or a receipt of the type 
described in section 28-7-20 Kb). 
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(31) "Electronic chattel paper" means chattel paper evidenced by a record 
or records consisting of information stored in an electronic medium. 

(32) "Encumbrance" means a right, other than an ownership interest, in 
real property. The term includes mortgages and other liens on real 
property. 

(33) "Equipment" means goods other than inventory, farm products or 
consumer goods. 

(34) "Farm products" means goods, other than standing timber, with 
respect to which the debtor is engaged in a farming operation and which 
are: 

(A) crops grown, growing, or to be grown, including: 
(i) crops produced on trees, vines and bushes; and 

(ii) aquatic goods produced in aquacultural operations; 

(B) livestock, born or unborn, including aquatic goods produced in 
aquacultural operations; 

(C) supplies used or produced in a farming operation; or 

(D) products of crops or livestock in their unmanufactured states. 

(35) "Farming operation" means raising, cultivating, propagating, fatten- 
ing, grazing, or any other farming, livestock, or aquacultural operation. 

(36) "File number" means the number assigned to an initial financing 
statement pursuant to section 28-9-5 19(a). 

(37) "Filing office" means an office designated in section 28-9-501 as the 
place to file a financing statement. 

(38) "Filing office rule" means a rule adopted pursuant to section 28-9- 
526. 

(39) "Financing statement" means a record or records composed of an 
initial financing statement and any filed record relating to the initial 
financing statement. 

(40) "Fixture filing" means the filing of a financing statement covering 
goods that are or are to become fixtures and satisfying section 28-9-502(a) 
and (b). The term includes the filing of a financing statement covering 
goods of a transmitting utility which are or are to become fixtures. 

(41) "Fixtures" means goods that have become so related to particular 
real property that an interest in them arises under real property law. 

(42) "General intangible" means any personal property, including things 
in action, other than accounts, chattel paper, commercial tort claims, 
deposit accounts, documents, goods, instruments, investment property, 
letter of credit rights, letters of credit, money, and oil, gas, or other 
minerals before extraction. The term includes payment intangibles and 
software. 

(43) "Good faith" means honesty in fact and the observance of reasonable 
commercial standards of fair dealing. 

(44) "Goods" means all things that are movable when a security interest 
attaches. The term includes: (i) fixtures; (ii) standing timber that is to be 
cut and removed under a conveyance or contract for sale; (iii) the unborn 
young of animals; (iv) crops grown, growing, or to be grown, even if the 
crops are produced on trees, vines or bushes; and (v) manufactured homes. 
The term also includes a computer program embedded in goods and any 
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supporting information provided in connection with a transaction relating 
to the program if: (i) the program is associated with the goods in such a 
manner that it customarily is considered part of the goods; or (ii) by 
becoming the owner of the goods, a person acquires a right to use the 
program in connection with the goods. The term does not include a 
computer program embedded in goods that consist solely of the medium in 
which the program is embedded. The term also does not include accounts, 
chattel paper, commercial tort claims, deposit accounts, documents, 
general intangibles, instruments, investment property, letter of credit 
rights, letters of credit, money, or oil, gas, or other minerals before 
extraction. 

(45) "Governmental unit" means a subdivision, agency, department, 
county, parish, municipality, or other unit of the government of the United 
States, a state, or a foreign country. The term includes an organization 
having a separate corporate existence if the organization is eligible to 
issue debt on which interest is exempt from income taxation under the 
laws of the United States. 

(46) "Health care insurance receivable" means an interest in or claim 
under a policy of insurance which is a right to payment of a monetary 
obligation for health care goods or services provided or to be provided. 

(47) "Instrument" means a negotiable instrument or any other writing 
that evidences a right to the payment of a monetary obligation, is not 
itself a security agreement or lease, and is of a type that in the ordinary 
course of business is transferred by delivery with any necessary indorse- 
ment or assignment. The term does not include: (i) investment property; 
(ii) letters of credit; or (hi) writings that evidence a right to payment 
arising out of the use of a credit or charge card or information contained 
on or for use with the card. 

(48) "Inventory" means goods, other than farm products, which: 

(A) are leased by a person as lessor; 

(B) are held by a person for sale or lease or to be furnished under a 
contract of service; 

(C) are furnished by a person under a contract of service; or 

(D) consist of raw materials, work in process, or materials used or 
consumed in a business. 

(49) "Investment property" means a security, whether certificated or 
uncertificated, security entitlement, securities account, commodity con- 
tract or commodity account. 

(50) "Jurisdiction of organization," with respect to a registered organiza- 
tion, means the jurisdiction under whose law the organization is orga- 
nized. 

(51) "Letter of credit right" means a right to payment or performance 
under a letter of credit, whether or not the beneficiary has demanded or 
is at the time entitled to demand payment or performance. The term does 
not include the right of a beneficiary to demand payment or performance 
under a letter of credit. 

(52) "Lien creditor" means: 

(A) a creditor that has acquired a lien on the property involved by 
attachment, levy, or the like; 
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(B) an assignee for benefit of creditors from the time of assignment; 

(C) a trustee in bankruptcy from the date of the filing of the petition; or 

(D) a receiver in equity from the time of appointment. 

(53) "Manufactured home" means a structure, transportable in one (1) or 
more sections, which, in the traveling mode, is eight (8) body feet or more 
in width or forty (40) body feet or more in length, or, when erected on site, 
is three hundred twenty (320) or more square feet, and which is built on 
a permanent chassis and designed to be used as a dwelling with or 
without a permanent foundation when connected to the required utilities, 
and includes the plumbing, heating, air conditioning, and electrical 
systems contained therein. The term includes any structure that meets all 
of the requirements of this paragraph except the size requirements and 
with respect to which the manufacturer voluntarily files a certification 
required by the United States secretary of housing and urban develop- 
ment and complies with the standards established under title 42 of the 
United States Code. 

(54) "Manufactured home transaction" means a secured transaction: 

(A) that creates a purchase-money security interest in a manufactured 
home, other than a manufactured home held as inventory; or 

(B) in which a manufactured home, other than a manufactured home 
held as inventory, is the primary collateral. 

(55) "Mortgage" means a consensual interest in real property, including 
fixtures, which secures payment or performance of an obligation. 

(56) "New debtor" means a person that becomes bound as debtor under 
section 28-9-203(d) by a security agreement previously entered into by 
another person. 

(57) "New value" means: (i) money; (ii) money's worth in property, 
services or new credit; or (hi) release by a transferee of an interest in 
property previously transferred to the transferee. The term does not 
include an obligation substituted for another obligation. 

(58) "Noncash proceeds" means proceeds other than cash proceeds. 

(59) "Obligor" means a person that, with respect to an obligation secured 
by a security interest in or an agricultural lien on the collateral: (i) owes 
payment or other performance of the obligation; (ii) has provided property 
other than the collateral to secure payment or other performance of the 
obligation; or (hi) is otherwise accountable in whole or in part for payment 
or other performance of the obligation. The term does not include issuers 
or nominated persons under a letter of credit. 

(60) "Original debtor," except as used in section 28-9-3 10(c), means a 
person that, as debtor, entered into a security agreement to which a new 
debtor has become bound under section 28-9-203(d). 

(61) "Payment intangible" means a general intangible under which the 
account debtor's principal obligation is a monetary obligation. 

(62) "Person related to," with respect to an individual, means: 

(A) the spouse of the individual; 

(B) a brother, brother-in-law, sister, or sister-in-law of the individual; 

(C) an ancestor or lineal descendant of the individual or the individu- 
al's spouse; or 
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(D) any other relative, by blood or marriage, of the individual or the 
individual's spouse who shares the same home with the individual. 

(63) "Person related to," with respect to an organization, means: 

(A) a person directly or indirectly controlling, controlled by, or under 
common control with the organization; 

(B) an officer or director of, or a person performing similar functions 
with respect to, the organization; 

(C) an officer or director of, or a person performing similar functions 
with respect to, a person described in subparagraph (A) of this para- 
graph; 

(D) the spouse of an individual described in subparagraph (A), (B) or 
(C) of this paragraph; or 

(E) an individual who is related by blood or marriage to an individual 
described in subparagraph (A), (B), (C) or (D) of this paragraph and 
shares the same home with the individual. 

(64) "Proceeds" means the following property: 

(A) whatever is acquired upon the sale, lease, license, exchange or 
other disposition of collateral; 

(B) whatever is collected on, or distributed on account of, collateral; 

(C) rights arising out of collateral; 

(D) to the extent of the value of collateral, claims arising out of the loss, 
nonconformity, or interference with the use of, defects or infringement 
of rights in, or damage to, the collateral; or 

(E) to the extent of the value of collateral and to the extent payable to 
the debtor or the secured party, insurance payable by reason of the loss 
or nonconformity of, defects or infringement of rights in, or damage to, 
the collateral. 

(65) "Promissory note" means an instrument that evidences a promise to 
pay a monetary obligation, does not evidence an order to pay, and does not 
contain an acknowledgment by a bank that the bank has received for 
deposit a sum of money or funds. 

(66) "Proposal" means a record authenticated by a secured party which 
includes the terms on which the secured party is willing to accept 
collateral in full or partial satisfaction of the obligation it secures 
pursuant to sections 28-9-620, 28-9-621 and 28-9-622. 

(67) "Public-finance transaction" means a secured transaction in connec- 
tion with which: 

(A) debt securities are issued; 

(B) all or a portion of the securities issued have an initial stated 
maturity of at least twenty (20) years; and 

(C) the debtor, obligor, secured party, account debtor or other person 
obligated on collateral, assignor or assignee of a secured obligation, or 
assignor or assignee of a security interest is a state or a governmental 
unit of a state. 

(68) "Pursuant to commitment," with respect to an advance made or other 
value given by a secured party, means pursuant to the secured party's 
obligation, whether or not a subsequent event of default or other event not 
within the secured party's control has relieved or may relieve the secured 
party from its obligation. 



135 SECURED TRANSACTIONS 28-9-102 

(69) "Record," except as used in "for record," "of record," "record or legal 
title," and "record owner," means information that is inscribed on a 
tangible medium or which is stored in an electronic or other medium and 
is retrievable in perceivable form. 

(70) "Registered organization" means an organization organized solely 
under the law of a single state or the United States and as to which the 
state or the United States must maintain a public record showing the 
organization to have been organized. 

(71) "Secondary obligor" means an obligor to the extent that: 

(A) the obligor's obligation is secondary; or 

(B) the obligor has a right of recourse with respect to an obligation 
secured by collateral against the debtor, another obligor, or property of 
either. 

(72) "Secured party" means: 

(A) a person in whose favor a security interest is created or provided for 
under a security agreement, whether or not any obligation to be secured 
is outstanding; 

(B) a person that holds an agricultural lien; 

(C) a consignor; 

(D) a person to which accounts, chattel paper, payment intangibles or 
promissory notes have been sold; 

(E) a trustee, indenture trustee, agent, collateral agent, or other 
representative in whose favor a security interest or agricultural lien is 
created or provided for; or 

(F) a person that holds a security interest arising under section 
28-2-401, 28-2-505, 28-2-711(3), 28-4-210, 28-5-120 or 28-12-508(5). 

(73) "Security agreement" means an agreement that creates or provides 
for a security interest. 

(74) "Send," in connection with a record or notification, means: 

(A) to deposit in the mail, deliver for transmission, or transmit by any 
other usual means of communication, with postage or cost of transmis- 
sion provided for, addressed to any address reasonable under the 
circumstances; or 

(B) to cause the record or notification to be received within the time 
that it would have been received if properly sent under subparagraph 
(A) of this paragraph. 

(75) "Software" means a computer program and any supporting informa- 
tion provided in connection with a transaction relating to the program. 
The term does not include a computer program that is included in the 
definition of goods. 

(76) "State" means a state of the United States, the District of Columbia, 
Puerto Rico, the United States Virgin Islands, or any territory or insular 
possession subject to the jurisdiction of the United States. 

(77) "Supporting obligation" means a letter of credit right or secondary 
obligation that supports the payment or performance of an account, 
chattel paper, a document, a general intangible, an instrument or invest- 
ment property. 

(78) "Tangible chattel paper" means chattel paper evidenced by a record 
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or records consisting of information that is inscribed on a tangible 
medium. 

(79) "Termination statement" means an amendment of a financing state- 
ment which: 

(A) identifies, by its file number, the initial financing statement to 
which it relates; and 

(B) indicates either that it is a termination statement or that the 
identified financing statement is no longer effective. 

(80) "Transmitting utility" means a person primarily engaged in the 
business of: 

(A) operating a railroad, subway, street railway, or trolley bus; 

(B) transmitting communications electrically, electromagnetically or 
by light; 

(C) transmitting goods by pipeline or sewer; or 

(D) transmitting or producing and transmitting electricity, steam, gas 
or water. 

(b) "Control" as provided in section 28-7-106 and the following definitions 
in other chapters apply to this chapter: 



"Applicant" 

"Beneficiary" 

"Broker" 

"Certificated security" 

"Check" 

"Clearing corporation" 

"Contract for sale" 

"Customer" 

"Entitlement holder" 

"Financial asset" 

"Holder in due course" 

"Issuer" (with respect to a letter of credit 

or letter of credit right) 
"Issuer" (with respect to a security) 
"Issuer" (with respect to documents of title) 
"Lease" 

"Lease agreement" 
"Lease contract" 
"Leasehold interest" 
"Lessee" 

"Lessee in ordinary course of business" 
"Lessor" 

"Lessor's residual interest" 
"Letter of credit" 
"Merchant" 

"Negotiable instrument" 
"Nominated person" 
"Note" 

"Proceeds of a letter of credit" 
"Prove" 



section 28-5-102. 
section 28-5-102. 
section 28-8-102. 
section 28-8-102. 
section 28-3-104. 
section 28-8-102. 
section 28-2-106. 
section 28-4-104. 
section 28-8-102. 
section 28-8-102. 
section 28-3-302. 

section 28-5-102. 

section 28-8-201. 

section 28-7-102. 
section 28-12-103. 
section 28-12-103. 
section 28-12-103. 
section 28-12-103. 
section 28-12-103. 
section 28-12-103. 
section 28-12-103. 
section 28-12-103. 

section 28-5-102. 

section 28-2-104. 

section 28-3-104. 

section 28-5-102. 

section 28-3-104. 

section 28-5-114. 

section 28-3-103. 
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"Sale" 

"Securities account" 
"Securities intermediary' 
"Security" 

"Security certificate" 
"Security entitlement" 
"Uncertificated security" 
(c) Chapter 1, title 28, 



section 28-2-106. 
section 28-8-501. 
section 28-8-102. 
section 28-8-102. 
section 28-8-102. 
section 28-8-102. 
section 28-8-102. 
contains general definitions and principles of 



construction and interpretation applicable throughout this chapter. 



History. 

I.C., § 28-9-102, as added by 2001, ch. 208, 
§ 2, p. 704; am. 2002, ch. 107, § 1, p. 290; am. 
2004, ch. 42, § 21, p. 77. 

Compiler's Notes. For this section as ef- 
fective July 1, 2013, see the following section, 
also numbered § 28-9-102. 

Sections 20 and 22 of S.L. 2004, ch. 42 are 
compiled as §§ 28-8-103 and 28-9-203, re- 
spectively. 

Cited in: Fin. Fed. Credit Inc. v. Walter B. 
Scott & Sons, Inc. (In re Walter B. Scott & 
Sons, Inc.), 436 B.R. 582 (Bankr. D. Idaho 
2010). 

Analysis 

Commercial torts. 
Proceeds. 
Writing required. 

Commercial Torts. 

Where the debtors' complaint against an 
electrical company that alleged breach of con- 
tract and warranty, negligence, fraud, and 
consumer protection violations made appor- 
tionment among the claims impossible, and 
since the suit was primarily premised on a 
contract for services, despite the lack of a 
written contract, the action was not a com- 
mercial tort claim; the action was a general 
intangible, or a "thing in action" and was 



subject to the first creditor's security agree- 
ment. In re Wiersma, 283 Bankr. 294 (Bankr. 
D. Idaho 2002), aff'd in part, 324 Bankr. 92 
(B.A.P. 9th Cir. 2005). 

Proceeds. 

Attorney's security interest in a promissory 
note automatically attached to any proceeds 
of the note, including any rights arising out of 
the note. The security agreement did not limit 
the types of proceeds to which the attorney's 
security interest would attach because the 
attorney identified specific proceeds in the 
security agreement, and a party who seeks to 
limit the type of statutory proceeds to which 
its security interest attaches must state an 
intent to limit proceeds in the security agree- 
ment. Karle v. Visser, 141 Idaho 804, 118 P.3d 
136 (2005). 

Writing Required. 

In Chapter 7 proceedings, since there was 
no written loan agreement between the debor 
and her creditor father, there was no per- 
fected security interest which could be 
avoided by the bankruptcy trustee, and, thus, 
debtor was entitled to a $3800 exemption 
from proceeds of the sale of her vehicle. In re 
Seibold, 351 B.R. 741 (Bankr. D. Idaho 2006). 

Collateral References. Consignment 
transactions under Uniform Commercial 
Code Article 9 on Secured Transactions. 58 
A.L.R. 6th 289. 



OFFICIAL COMMENT 



1. Source. All terms that are defined in 
Article 9 and used in more than one section 
are consolidated in this section. Note that the 
definition of "security interest" is found in 
Section 1-201, not in this Article, and has 
been revised. See Appendix I. Many of the 
definitions in this section are new; many 
others derive from those in former Section 
9-105. The following Comments also indicate 
other sections of former Article 9 that defined 
(or explained) terms. 

2. Parties to Secured Transactions. 

a. "Debtor"; "Obligor"; "Secondary Obli- 
gor." Determining whether a person was a 
"debtor" under former Section 9-105(l)(d) re- 
quired a close examination of the context in 



which the term was used. To reduce the need 
for this examination, this Article redefines 
"debtor" and adds new defined terms, "second- 
ary obligor" and "obligor." In the context of 
Part 6 (default and enforcement), these defi- 
nitions distinguish among three classes of 
persons: (i) those persons who may have a 
stake in the proper enforcement of a security 
interest by virtue of their non-lien property 
interest (typically, an ownership interest) in 
the collateral, (ii) those persons who may 
have a stake in the proper enforcement of the 
security interest because of their obligation to 
pay the secured debt, and (iii) those persons 
who have an obligation to pay the secured 
debt but have no stake in the proper enforce- 
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ment of the security interest. Persons in the 
first class are debtors. Persons in the second 
class are secondary obligors if any portion of 
the obligation is secondary or if the obligor 
has a right of recourse against the debtor or 
another obligor with respect to an obligation 
secured by collateral. One must consult the 
law of suretyship to determine whether an 
obligation is secondary. The Restatement 
(3d), Suretyship and Guaranty § 1 (1996), 
contains a useful explanation of the concept. 
Obligors in the third class are neither debtors 
nor secondary obligors. With one exception 
(Section 9-616, as it relates to a consumer 
obligor), the rights and duties provided by 
Part 6 affect non-debtor obligors only if they 
are "secondary obligors." 

By including in the definition of "debtor" all 
persons with a property interest (other than a 
security interest in or other lien on collateral), 
the definition includes transferees of collat- 
eral, whether or not the secured party knows 
of the transfer or the transferee's identity. 
Exculpatory provisions in Part 6 protect the 
secured party in that circumstance. See Sec- 
tions 9-605 and 9-628. The definition renders 
unnecessary former Section 9-112, which gov- 
erned situations in which collateral was not 
owned by the debtor. The definition also in- 
cludes a "consignee," as denned in this sec- 
tion, as well as a seller of accounts, chattel 
paper, payment intangibles, or promissory 
notes. 

Secured parties and other lienholders are 
excluded from the definition of "debtor" be- 
cause the interests of those parties normally 
derive from and encumber a debtor's interest. 
However, if in a separate secured transaction 
a secured party grants, as debtor, a security 
interest in its own interest (i.e., its security 
interest and any obligation that it secures), 
the secured party is a debtor in that transac- 
tion. This typically occurs when a secured 
party with a security interest in specific goods 
assigns chattel paper. 

Consider the following examples: 

Example 1: Behnfeldt borrows money and 
grants a security interest in her Miata to 
secure the debt. Behnfeldt is a debtor and an 
obligor. 

Example 2: Behnfeldt borrows money and 
grants a security interest in her Miata to 
secure the debt. Bruno co-signs a negotiable 
note as maker. As before, Behnfeldt is the 
debtor and an obligor. As an accommodation 
party (see Section 3-419), Bruno is a second- 
ary obligor. Bruno has this status even if the 
note states that her obligation is a primary 
obligation and that she waives all suretyship 
defenses. 

Example 3: Behnfeldt borrows money on an 
unsecured basis. Bruno co-signs the note and 
grants a security interest in her Honda to 
secure her obligation. Inasmuch as Behnfeldt 



does not have a property interest in the 
Honda, Behnfeldt is not a debtor. Having 
granted the security interest, Bruno is the 
debtor. Because Behnfeldt is a principal obli- 
gor, she is not a secondary obligor. Whatever 
the outcome of enforcement of the security 
interest against the Honda or Bruno's second- 
ary obligation, Bruno will look to Behnfeldt 
for her losses. The enforcement will not affect 
Behnfeldt's aggregate obligations. 

When the principal obligor (borrower) and 
the secondary obligor (surety) each has 
granted a security interest in different collat- 
eral, the status of each is determined by the 
collateral involved. 

Example 4: Behnfeldt borrows money and 
grants a security interest in her Miata to 
secure the debt. Bruno co-signs the note and 
grants a security interest in her Honda to 
secure her obligation. When the secured party 
enforces the security interest in Behnfeldt's 
Miata, Behnfeldt is the debtor, and Bruno is a 
secondary obligor. When the secured party 
enforces the security interest in the Honda, 
Bruno is the "debtor." As in Example 3, 
Behnfeldt is an obligor, but not a secondary 
obligor. 

b. "Secured Party." The secured party is the 
person in whose favor the security interest 
has been created, as determined by reference 
to the security agreement. This definition 
controls, among other things, which person 
has the duties and potential liability that 
Part 6 imposes upon a secured party. The 
definition of "secured party" also includes a 
"consignor," a person to which accounts, chat- 
tel paper, payment intangibles, or promissory 
notes have been sold, and the holder of an 
agricultural lien. 

The definition of "secured party" clarifies 
the status of various types of representatives. 
Consider, for example, a multi-bank facility 
under which Bank A, Bank B, and Bank C are 
lenders and Bank A serves as the collateral 
agent. If the security interest is granted to the 
banks, then they are the secured parties. If 
the security interest is granted to Bank A as 
collateral agent, then Bank A is the secured 
party. 

c. Other Parties. A "consumer obligor" is 
defined as the obligor in a consumer transac- 
tion. Definitions of "new debtor" and "original 
debtor" are used in the special rules found in 
Sections 9-326 and 9-508. 

3. Definitions Relating to Creation of a 
Security Interest. 

a. "Collateral." As under former Section 
9-105, 'collateral' is the property subject to a 
security interest and includes accounts and 
chattel paper that have been sold. It has been 
expanded in this Article. The term now explic- 
itly includes proceeds subject to a security 
interest. It also reflects the broadened scope 
of the Article. It includes property subject to 
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an agricultural lien as well as payment intan- 
gibles and promissory notes that have been 
sold. 

b. "Security Agreement." The definition of 
"security agreement" is substantially the 
same as under former Section 9-105-an agree- 
ment that creates or provides for a security 
interest. However, the term frequently was 
used colloquially in former Article 9 to refer to 
the document or writing that contained a 
debtor's security agreement. This Article 
eliminates that usage, reserving the term for 
the more precise meaning specified in the 
definition. 

Whether an agreement creates a security 
interest depends not on whether the parties 
intend that the law characterize the transac- 
tion as a security interest but rather on 
whether the transaction falls within the def- 
inition of "security interest" in Section 1-201. 
Thus, an agreement that the parties charac- 
terize as a "lease" of goods may be a "security 
agreement," notwithstanding the parties' 
stated intention that the law treat the trans- 
action as a lease and not as a secured trans- 
action. See Section 1-203. 

4. Goods-Related Definitions. 

a. "Goods"; "Consumer Goods"; "Equip- 
ment"; "Farm Products"; "Farming Opera- 
tion"; "Inventory." The definition of "goods" is 
substantially the same as the definition in 
former Section 9-105. This Article also retains 
the four mutually-exclusive "types" of collat- 
eral that consist of goods: "consumer goods," 
"equipment," "farm products," and "inven- 
tory." The revisions are primarily for clarifi- 
cation. 

The classes of goods are mutually exclusive. 
For example, the same property cannot simul- 
taneously be both equipment and inventory. 
In borderline cases — a physician's car or a 
farmer's truck that might be either consumer 
goods or equipment — the principal use to 
which the property is put is determinative. 
Goods can fall into different classes at differ- 
ent times. For example, a radio may be inven- 
tory in the hands of a dealer and consumer 
goods in the hands of a consumer. As under 
former Article 9, goods are "equipment" if they 
do not fall into another category. 

The definition of "consumer goods" follows 
former Section 9-109. The classification turns 
on whether the debtor uses or bought the 
goods for use "primarily for personal, family, 
or household purposes." 

Goods are inventory if they are leased by a 
lessor or held by a person for sale or lease. 
The revised definition of "inventory" makes 
clear that the term includes goods leased by 
the debtor to others as well as goods held for 
lease. (The same result should have obtained 
under the former definition.) Goods to be 
furnished or furnished under a service con- 
tract, raw materials, and work in process also 



are inventory. Implicit in the definition is the 
criterion that the sales or leases are or will be 
in the ordinary course of business. For exam- 
ple, machinery used in manufacturing is 
equipment, not inventory, even though it is 
the policy of the debtor to sell machinery 
when it becomes obsolete or worn. Inventory 
also includes goods that are consumed in a 
business (e.g., fuel used in operations). In 
general, goods used in a business are equip- 
ment if they are fixed assets or have, as 
identifiable units, a relatively long period of 
use, but are inventory, even though not held 
for sale or lease, if they are used up or 
consumed in a short period of time in produc- 
ing a product or providing a service. 

Goods are "farm products" if the debtor is 
engaged in farming operations with respect to 
the goods. Animals in a herd of livestock are 
covered whether the debtor acquires them by 
purchase or as a result of natural increase. 
Products of crops or livestock remain farm 
products as long as they have not been sub- 
jected to a manufacturing process. The terms 
"crops" and "livestock" are not defined. The 
new definition of "farming operations" is for 
clarification only. 

Crops, livestock, and their products cease to 
be "farm products" when the debtor ceases to 
be engaged in farming operations with re- 
spect to them. If, for example, they come into 
the possession of a marketing agency for sale 
or distribution or of a manufacturer or proces- 
sor as raw materials, they become inventory. 
Products of crops or livestock, even though 
they remain in the possession of a person 
engaged in farming operations, lose their sta- 
tus as farm products if they are subjected to a 
manufacturing process. What is and what is 
not a manufacturing operation is not specified 
in this Article. At one end of the spectrum, 
some processes are so closely connected with 
farming — such as pasteurizing milk or boil- 
ing sap to produce maple syrup or sugar — 
that they would not constitute manufactur- 
ing. On the other hand an extensive canning 
operation would be manufacturing. Once 
farm products have been subjected to a man- 
ufacturing operation, they normally become 
inventory. 

The revised definition of "farm products" 
clarifies the distinction between crops and 
standing timber and makes clear that aquatic 
goods produced in aquacultural operations 
may be either crops or livestock. Although 
aquatic goods that are vegetable in nature 
often would be crops and those that are ani- 
mal would be livestock, this Article leaves the 
courts free to classify the goods on a case-by- 
case basis. See Section 9-324, Comment 11. 

The definitions of "goods" and "software" 
are also mutually exclusive. Computer pro- 
grams usually constitute "software," and, as 
such, are not "goods" as this Article uses the 
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terms. However, under the circumstances 
specified in the definition of "goods," computer 
programs embedded in goods are part of the 
"goods" and are not "software." 

b. "Accession"; "Manufactured Home"; 
"Manufactured-Home Transaction." Other 
specialized definitions of goods include 'acces- 
sion' (see the special priority and enforcement 
rules in Section 9-335), and "manufactured 
home" (see Section 9-515, permitting a financ- 
ing statement in a "manufactured-home 
transaction" to be effective for 30 years). The 
definition of "manufactured home" borrows 
from the federal Manufactured Housing Act, 
42 U.S.C. § 5401 et seq., and is intended to 
have the same meaning. 

c. "As-Extracted Collateral." Under this Ar- 
ticle, oil, gas, and other minerals that have 
not been extracted from the ground are 
treated as real property, to which this Article 
does not apply. Upon extraction, minerals 
become personal property (goods) and eligible 
to be collateral under this Article. See the 
definition of "goods," which excludes "oil, gas, 
and other minerals before extraction." To take 
account of financing practices reflecting the 
shift from real to personal property, this Arti- 
cle contains special rules for perfecting secu- 
rity interests in minerals which attach upon 
extraction and in accounts resulting from the 
sale of minerals at the wellhead or minehead. 
See, e.g., Sections 9-301(4) (law governing 
perfection and priority); 9-501 (place of filing), 
9-502 (contents of financing statement), 9-519 
(indexing of records). The new term, 'as-ex- 
tracted collateral,' refers to the minerals and 
related accounts to which the special rules 
apply. The term "at the wellhead" encom- 
passes arrangements based on a sale of the 
produce at the moment that it issues from the 
ground and is measured, without technical 
distinctions as to whether title passes at the 
"Christmas tree" of a well, the far side of a 
gathering tank, or at some other point. The 
term "at . . . the minehead" is comparable. 

The following examples explain the opera- 
tion of these provisions. 

Example 5: Debtor owns an interest in oil 
that is to be extracted. To secure Debtor's 
obligations to Lender, Debtor enters into an 
authenticated agreement granting Lender an 
interest in the oil. Although Lender may ac- 
quire an interest in the oil under real-prop- 
erty law, Lender does not acquire a security 
interest under this Article until the oil be- 
comes personal property, i.e., until is ex- 
tracted and becomes "goods" to which this 
Article applies. Because Debtor had an inter- 
est in the oil before extraction and Lender's 
security interest attached to the oil as ex- 
tracted, the oil is "as-extracted collateral." 

Example 6: Debtor owns an interest in oil 
that is to be extracted and contracts to sell the 
oil to Buyer at the wellhead. In an authenti- 



cated agreement, Debtor agrees to sell to 
Lender the right to payment from Buyer. This 
right to payment is an account that consti- 
tutes "as-extracted collateral." If Lender then 
resells the account to Financer, Financer ac- 
quires a security interest. However, inasmuch 
as the debtor-seller in that transaction, 
Lender, had no interest in the oil before 
extraction, Financer's collateral (the account 
it owns) is not "as-extracted collateral." 

Example 7: Under the facts of Example 6, 
before extraction, Buyer grants a security 
interest in the oil to Bank. Although Bank's 
security interest attaches when the oil is 
extracted, Bank's security interest is not in 
"as-extracted collateral," inasmuch as its 
debtor, Buyer, did not have an interest in the 
oil before extraction. 

5. Receivables-related Definitions. 

a. "Account"; "Health-Care-Insurance Re- 
ceivable"; "As-Extracted Collateral." The def- 
inition of "account" has been expanded and 
reformulated. It is no longer limited to rights 
to payment relating to goods or services. 
Many categories of rights to payment that 
were classified as general intangibles under 
former Article 9 are accounts under this Arti- 
cle. Thus, if they are sold, a financing state- 
ment must be filed to perfect the buyer's 
interest in them. Among the types of property 
that are expressly excluded from the defini- 
tion is "a right to payment for money or funds 
advanced or sold." As defined in Section 1-201, 
"money" is limited essentially to currency. As 
used in the exclusion from the definition of 
"account," however, "funds" is a broader con- 
cept (although the term is not defined). For 
example, when a bank-lender credits a bor- 
rower's deposit account for the amount of a 
loan, the bank's advance of funds is not a 
transaction giving rise to an account. 

The definition of "health-care-insurance re- 
ceivable" is new. It is a subset of the definition 
of "account." However, the rules generally 
applicable to account debtors on accounts do 
not apply to insurers obligated on health- 
care-insurance receivables. See Sections 
9-404(e), 9-405(d), 9-406(i). 

Note that certain accounts also are "as- 
extracted collateral." See Comment 4.C., Ex- 
amples 6 and 7. 

b. "Chattel Paper"; "Electronic Chattel Pa- 
per"; "Tangible Chattel Paper." "Chattel pa- 
per" consists of a monetary obligation to- 
gether with a security interest in or a lease of 
specific goods if the obligation and security 
interest or lease are evidenced by "a record or 
records." The definition has been expanded 
from that found in former Article 9 to include 
records that evidence a monetary obligation 
and a security interest in specific goods and 
software used in the goods, a security interest 
in specific goods and license of software used 
in the goods, or a lease of specific goods and 
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license of software used in the goods. The 
expanded definition covers transactions in 
which the debtor's or lessee's monetary obli- 
gation includes amounts owed with respect to 
software used in the goods. The monetary 
obligation with respect to the software need 
not be owed under a license from the secured 
party or lessor, and the secured party or lessor 
need not be a party to the license transaction 
itself. Among the types of monetary obliga- 
tions that are included in "chattel paper" are 
amounts that have been advanced by the 
secured party or lessor to enable the debtor or 
lessee to acquire or obtain financing for a 
license of the software used in the goods.* The 
definition also makes clear that rights to 
payment arising out of credit-card transac- 
tions are not chattel paper. 

Charters of vessels are expressly excluded 
from the definition of chattel paper; they are 
accounts. The term "charter" as used in this 
section includes bareboat charters, time char- 
ters, successive voyage charters, contracts of 
affreightment, contracts of carriage, and all 
other arrangements for the use of vessels. 

Under former Section 9-105, only if the 
evidence of an obligation consisted of "a writ- 
ing or writings" could an obligation qualify as 
chattel paper. In this Article, traditional, 
written chattel paper is included in the defi- 
nition of "tangible chattel paper." "Electronic 
chattel paper" is chattel paper that is stored 
in an electronic medium instead of in tangible 
form. The concept of an electronic medium 
should be construed liberally to include elec- 
trical, digital, magnetic, optical, electromag- 
netic, or any other current or similar emerg- 
ing technologies. 

The definition of electronic chattel paper 
does not dictate that it be created in any 
particular fashion. For example, a record con- 
sisting of a tangible writing may be converted 
to electronic form (e.g., by creating electronic 
images of a signed writing). Or, records may 
be initially created and executed in electronic 
form (e.g., a lessee might authenticate an 
electronic record of a lease that is then stored 
in electronic form). In either case the result- 
ing records are electronic chattel paper. 

c. "Instrument"; "Promissory Note." The 
definition of "instrument" includes a negotia- 
ble instrument. As under former Section 
9-105, it also includes any other right to 
payment of a monetary obligation that is 
evidenced by a writing of a type that in 
ordinary course of business is transferred by 
delivery (and, if necessary, an indorsement or 
assignment). Except in the case of chattel 
paper, the fact that an instrument is secured 
by a security interest or encumbrance on 
property does not change the character of the 
instrument as such or convert the combina- 
tion of the instrument and collateral into a 
separate classification of personal property. 



The definition makes clear that rights to 
payment arising out of credit-card transac- 
tions are not instruments. The definition of 
"promissory note" is new, necessitated by the 
inclusion of sales of promissory notes within 
the scope of Article 9. It explicitly excludes 
obligations arising out of "orders" to pay (e.g., 
checks) as opposed to "promises" to pay. See 
Section 3-104. 

d. "General Intangible"; "Payment Intangi- 
ble." "General intangible" is the residual cat- 
egory of personal property, including things in 
action, that is not included in the other de- 
fined types of collateral. Examples are various 
categories of intellectual property and the 
right to payment of a loan of funds that is not 
evidenced by chattel paper or an instrument. 
As used in the definition of "general intangi- 
ble," "things in action" includes rights that 
arise under a license of intellectual property, 
including the right to exploit the intellectual 
property without liability for infringement. 
The definition has been revised to exclude 
commercial tort claims, deposit accounts, and 
letter-of-credit rights. Each of the three is a 
separate type of collateral. One important 
consequence of this exclusion is that 
tortfeasors (commercial tort claims), banks 
(deposit accounts), and persons obligated on 
letters of credit (letter-of-credit rights) are not 
"account debtors" having the rights and obli- 
gations set forth in Sections 9-404, 9-405, and 
9-406. In particular, tortfeasors, banks, and 
persons obligated on letters of credit are not 
obligated to pay an assignee (secured party) 
upon receipt of the notification described in 
Section 9-404(a). See Comment 5.h. Another 
important consequence relates to the ade- 
quacy of the description in the security agree- 
ment. See Section 9-108. 

"Payment intangible" is a subset of the 
definition of "general intangible." The sale of a 
payment intangible is subject to this Article. 
See Section 9- 109(a)(3). Virtually any intan- 
gible right could give rise to a right to pay- 
ment of money once one hypothesizes, for 
example, that the account debtor is in breach 
of its obligation. The term "payment intangi- 
ble," however, embraces only those general 
intangibles "under which the account debtor's 
principal obligation is a monetary obligation." 

In classifying intangible collateral, a court 
should begin by identifying the particular 
rights that have been assigned. The account 
debtor (promisor) under a particular contract 
may owe several types of monetary obliga- 
tions as well as other, nonmonetary obliga- 
tions. If the promisee's right to payment of 
money is assigned separately, the right is an 
account or payment intangible, depending on 
how the account debtor's obligation arose. 
When all the promisee's rights are assigned 
together, an account, a payment intangible, 
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and a general intangible all may be involved, 
depending on the nature of the rights. 

A right to the payment of money is fre- 
quently buttressed by ancillary covenants, 
such as covenants in a purchase agreement, 
note, or mortgage requiring insurance on the 
collateral or forbidding removal of the collat- 
eral, or covenants to preserve the creditwor- 
thiness of the promisor, such as covenants 
restricting dividends and the like. This Article 
does not treat these ancillary rights sepa- 
rately from the rights to payment to which 
they relate. For example, attachment and 
perfection of an assignment of a right to 
payment of a monetary obligation, whether it 
be an account or payment intangible, also 
carries these ancillary rights. 

Every "payment intangible" is also a "gen- 
eral intangible." Likewise, "software" is a 
"general intangible" for purposes of this Arti- 
cle. See Comment 25. Accordingly, except as 
otherwise provided, statutory provisions ap- 
plicable to general intangibles apply to pay- 
ment intangibles and software. 

e. "Letter-of-Credit Right." The term "let- 
ter-of-credit right" embraces the rights to pay- 
ment and performance under a letter of credit 
(defined in Section 5-102). However, it does 
not include a beneficiary's right to demand 
payment or performance. Transfer of those 
rights to a transferee beneficiary is governed 
by Article 5. See Sections 9-107, Comment 4, 
and 9-329, Comments 3 and 4. 

f. "Supporting Obligation." This new term 
covers the most common types of credit en- 
hancements-suretyship obligations (including 
guarantees) and letter-of-credit rights that 
support one of the types of collateral specified 
in the definition. As explained in Comment 
2. a., suretyship law determines whether an 
obligation is "secondary" for purposes of this 
definition. Section 9-109 generally excludes 
from this Article transfers of interests in 
insurance policies. However, the regulation of 
a secondary obligation as an insurance prod- 
uct does not necessarily mean that it is a 
"policy of insurance" for purposes of the exclu- 
sion in Section 9-109. Thus, this Article may 
cover a secondary obligation (as a supporting 
obligation), even if the obligation is issued by 
a regulated insurance company and the obli- 
gation is subject to regulation as an "insur- 
ance" product. 

This Article contains rules explicitly gov- 
erning attachment, perfection, and priority of 
security interests in supporting obligations. 
See Sections 9-203, 9-308, 9-310, and 9-322. 
These provisions reflect the principle that a 
supporting obligation is an incident of the 
collateral it supports. 

Collections of or other distributions under a 
supporting obligation are "proceeds" of the 
supported collateral as well as "proceeds" of 
the supporting obligation itself. See Section 



9-102 (defining "proceeds") and Comment 
13.b. As such, the collections and distribu- 
tions are subject to the priority rules applica- 
ble to proceeds generally. See Section 9-322. 
However, under the special rule governing 
security interests in a letter-of-credit right, a 
secured party's failure to obtain control (Sec- 
tion 9-107) of a letter-of-credit right support- 
ing collateral may leave its security interest 
exposed to a priming interest of a party who 
does take control. See Section 9-329 (security 
interest in a letter-of-credit right perfected by 
control has priority over a conflicting security 
interest). 

g. "Commercial Tort Claim." This term is 
new. A tort claim may serve as original collat- 
eral under this Article only if it is a "commer- 
cial tort claim." See Section 9- 109(d). Al- 
though security interests in commercial tort 
claims are within its scope, this Article does 
not override other applicable law restricting 
the assignability of a tort claim. See Section 
9-401. A security interest in a tort claim also 
may exist under this Article if the claim is 
proceeds of other collateral. 

h. "Account Debtor." An "account debtor" is 
a person obligated on an account, chattel 
paper, or general intangible. The account 
debtor's obligation often is a monetary obliga- 
tion; however, this is not always the case. For 
example, if a franchisee uses its rights under 
a franchise agreement (a general intangible) 
as collateral, then the franchisor is an "ac- 
count debtor." As a general matter, Article 3, 
and not Article 9, governs obligations on ne- 
gotiable instruments. Accordingly, the defini- 
tion of "account debtor" excludes obligors on 
negotiable instruments constituting part of 
chattel paper. The principal effect of this 
change from the definition in former Article 9 
is that the rules in Sections 9-403, 9-404, 
9-405, and 9-406, dealing with the rights of an 
assignee and duties of an account debtor, do 
not apply to an assignment of chattel paper in 
which the obligation to pay is evidenced by a 
negotiable instrument. (Section 9-406(d), 
however, does apply to promissory notes, in- 
cluding negotiable promissory notes.) Rather, 
the assignee's rights are governed by Article 
3. Similarly, the duties of an obligor on a 
nonnegotiable instrument are governed by 
non-Article 9 law unless the nonnegotiable 
instrument is a part of chattel paper, in which 
case the obligor is an account debtor. 

i. Receivables Under Government Entitle- 
ment Programs. This Article does not contain 
a defined term that encompasses specifically 
rights to payment or performance under the 
many and varied government entitlement 
programs. Depending on the nature of a right 
under a program, it could be an account, a 
payment intangible, a general intangible 
other than a payment intangible, or another 



143 



SECURED TRANSACTIONS 



28-9-102 



type of collateral. The right also might be 
proceeds of collateral (e.g., crops). 

6. Investment-Property-Related Defini- 
tions: "Commodity Account"; "Commodity 
Contract"; "Commodity Customer"; "Com- 
modity Intermediary"; "Investment Property." 
These definitions are substantially the same 
as the corresponding definitions in former 
Section 9-115. "Investment property" includes 
securities, both certificated and 

uncertificated, securities accounts, security 
entitlements, commodity accounts, and com- 
modity contracts. The term investment prop- 
erty includes a "securities account" in order to 
facilitate transactions in which a debtor 
wishes to create a security interest in all of 
the investment positions held through a par- 
ticular account rather than in particular po- 
sitions carried in the account. Former Section 
9-115 was added in conjunction with Revised 
Article 8 and contained a variety of rules 
applicable to security interests in investment 
property. These rules have been relocated to 
the appropriate sections of Article 9. See, e.g., 
Sections 9-203 (attachment), 9-314 (perfec- 
tion by control), 9-328 (priority). 

The terms "security," "security entitle- 
ment," and related terms are defined in Sec- 
tion 8-102, and the term "securities account" 
is defined in Section 8-501. The terms "com- 
modity account," "commodity contract," "com- 
modity customer," and "commodity intermedi- 
ary" are defined in this section. Commodity 
contracts are not "securities" or "financial 
assets" under Article 8. See Section 8- 103(f). 
Thus, the relationship between commodity 
intermediaries and commodity customers is 
not governed by the indirect-holding-system 
rules of Part 5 of Article 8. For securities, 
Article 9 contains rules on security interests, 
and Article 8 contains rules on the rights of 
transferees, including secured parties, on 
such matters as the rights of a transferee if 
the transfer was itself wrongful and gives rise 
to an adverse claim. For commodity contracts, 
Article 9 establishes rules on security inter- 
ests, but questions of the sort dealt with in 
Article 8 for securities are left to other law. 

The indirect-holding-system rules of Article 
8 are sufficiently flexible to be applied to new 
developments in the securities and financial 
markets, where that is appropriate. Accord- 
ingly, the definition of "commodity contract" is 
narrowly drafted to ensure that it does not 
operate as an obstacle to the application of the 
Article 8 indirect-holding-system rules to new 
products. The term "commodity contract" cov- 
ers those contracts that are traded on or 
subject to the rules of a designated contract 
market and foreign commodity contracts that 
are carried on the books of American commod- 
ity intermediaries. The effect of this definition 
is that the category of commodity contracts 
that are excluded from Article 8 but governed 



by Article 9 is essentially the same as the 
category of contracts that fall within the ex- 
clusive regulatory jurisdiction of the federal 
Commodity Futures Trading Commission. 

Commodity contracts are different from se- 
curities or other financial assets. A person 
who enters into a commodity futures contract 
is not buying an asset having a certain value 
and holding it in anticipation of increase in 
value. Rather the person is entering into a 
contract to buy or sell a commodity at set 
price for delivery at a future time. That con- 
tract may become advantageous or disadvan- 
tageous as the price of the commodity fluctu- 
ates during the term of the contract. The rules 
of the commodity exchanges require that the 
contracts be marked to market on a daily 
basis; that is, the customer pays or receives 
any increment attributable to that day's price 
change. Because commodity customers may 
incur obligations on their contracts, they are 
required to provide collateral at the outset, 
known as "original margin," and may be re- 
quired to provide additional amounts, known 
as "variation margin," during the term of the 
contract. 

The most likely setting in which a person 
would want to take a security interest in a 
commodity contract is where a lender who is 
advancing funds to finance an inventory of a 
physical commodity requires the borrower to 
enter into a commodity contract as a hedge 
against the risk of decline in the value of the 
commodity. The lender will want to take a 
security interest in both the commodity itself 
and the hedging commodity contract. Typi- 
cally, such arrangements are structured as 
security interests in the entire commodity 
account in which the borrower carries the 
hedging contracts, rather than in individual 
contracts. 

One important effect of including commod- 
ity contracts and commodity accounts in Arti- 
cle 9 is to provide a clearer legal structure for 
the analysis of the rights of commodity clear- 
ing organizations against their participants 
and futures commission merchants against 
their customers. The rules and agreements of 
commodity clearing organizations generally 
provide that the clearing organization has the 
right to liquidate any participant's positions 
in order to satisfy obligations of the partici- 
pant to the clearing corporation. Similarly, 
agreements between futures commission mer- 
chants and their customers generally provide 
that the futures commission merchant has 
the right to liquidate a customer's positions in 
order to satisfy obligations of the customer to 
the futures commission merchant. 

The main property that a commodity inter- 
mediary holds as collateral for the obligations 
that the commodity customer may incur un- 
der its commodity contracts is not other com- 
modity contracts carried by the customer but 
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the other property that the customer has 
posted as margin. Typically, this property will 
be securities. The commodity intermediary's 
security interest in such securities is gov- 
erned by the rules of this Article on security 
interests in securities, not the rules on secu- 
rity interests in commodity contracts or com- 
modity accounts. 

Although there are significant analytic and 
regulatory differences between commodities 
and securities, the development of commodity 
contracts on financial products in the past few 
decades has resulted in a system in which the 
commodity markets and securities markets 
are closely linked. The rules on security inter- 
ests in commodity contracts and commodity 
accounts provide a structure that may be 
essential in times of stress in the financial 
markets. Suppose, for example that a firm has 
a position in a securities market that is 
hedged by a position in a commodity market, 
so that payments that the firm is obligated to 
make with respect to the securities position 
will be covered by the receipt of funds from 
the commodity position. Depending upon the 
settlement cycles of the different markets, it 
is possible that the firm could find itself in a 
position where it is obligated to make the 
payment with respect to the securities posi- 
tion before it receives the matching funds 
from the commodity position. If cross-margin- 
ing arrangements have not been developed 
between the two markets, the firm may need 
to borrow funds temporarily to make the 
earlier payment. The rules on security inter- 
ests in investment property would facilitate 
the use of positions in one market as collat- 
eral for loans needed to cover obligations in 
the other market. 

7. Consumer-Related Definitions: "Con- 
sumer Debtor"; "Consumer Goods"; "Consum- 
er-goods transaction"; "Consumer Obligor"; 
"Consumer Transaction." The definition of 
"consumer goods" (discussed above) is sub- 
stantially the same as the definition in former 
Section 9-109. The definitions of "consumer 
debtor," "consumer obligor," "consumer-goods 
transaction," and "consumer transaction" 
have been added in connection with various 
new (and old) consumer-related provisions 
and to designate certain provisions that are 
inapplicable in consumer transactions. 

"Consumer-goods transaction" is a subset of 
"consumer transaction." Under each defini- 
tion, both the obligation secured and the 
collateral must have a personal, family, or 
household purpose. However, "mixed" busi- 
ness and personal transactions also may be 
characterized as a consumer-goods transac- 
tion or consumer transaction. Subparagraph 
(A) of the definition of consumer-goods trans- 
actions and clause (i) of the definition of 
consumer transaction are primary purposes 
tests. Under these tests, it is necessary to 



determine the primary purpose of the obliga- 
tion or obligations secured. Subparagraph (B) 
and clause (iii) of these definitions are satis- 
fied if any of the collateral is consumer goods, 
in the case of a consumer-goods transaction, 
or "is held or acquired primarily for personal, 
family, or household purposes," in the case of 
a consumer transaction. The fact that some of 
the obligations secured or some of the collat- 
eral for the obligation does not satisfy the 
tests (e.g., some of the collateral is acquired 
for a business purpose) does not prevent a 
transaction from being a "consumer transac- 
tion" or "consumer-goods transaction." 

8. Filing-Related Definitions: "Continua- 
tion Statement"; "File Number"; "Filing Of- 
fice"; "Filing-office Rule"; "Financing State- 
ment"; "Fixture Filing"; "Manufactured- 
Home Transaction"; "New Debtor"; "Original 
Debtor"; "Public-Finance Transaction"; "Ter- 
mination Statement"; "Transmitting Utility." 
These definitions are used exclusively or pri- 
marily in the filing-related provisions in Part 
5. Most are self-explanatory and are dis- 
cussed in the Comments to Part 5. A financing 
statement filed in a manufactured-home 
transaction or a public-finance transaction 
may remain effective for 30 years instead of 
the 5 years applicable to other financing 
statements. See Section 9-5 15(b). The defini- 
tions relating to medium neutrality also are 
significant for the filing provisions. See Com- 
ment 9. 

The definition of "transmitting utility" has 
been revised to embrace the business of trans- 
mitting communications generally to take ac- 
count of new and future types of communica- 
tions technology. The term designates a 
special class of debtors for whom separate 
filing rules are provided in Part 5, thereby 
obviating the many local fixture filings that 
would be necessary under the rules of Section 
9-501 for a far-flung public-utility debtor. A 
transmitting utility will not necessarily be 
regulated by or operating as such in a juris- 
diction where fixtures are located. For exam- 
ple, a utility might own transmission lines in 
a jurisdiction, although the utility generates 
no power and has no customers in the juris- 
diction. 

9. Definitions Relating to Medium Neutral- 
ity 

a. "Record." In many, but not all, instances, 
the term "record" replaces the term "writing" 
and "written." A "record" includes information 
that is in intangible form (e.g., electronically 
stored) as well as tangible form (e.g., written 
on paper). Given the rapid development and 
commercial adoption of modern communica- 
tion and storage technologies, requirements 
that documents or communications be "writ- 
ten," "in writing," or otherwise in tangible 
form do not necessarily reflect or aid commer- 
cial practices. 
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A "record" need not be permanent or inde- 
structible, but the term does not include any 
oral or other communication that is not stored 
or preserved by any means. The information 
must be stored on paper or in some other 
medium. Information that has not been re- 
tained other than through human memory 
does not qualify as a record. Examples of 
current technologies commercially used to 
communicate or store information include, 
but are not limited to, magnetic media, optical 
discs, digital voice messaging systems, elec- 
tronic mail, audio tapes, and photographic 
media, as well as paper. "Record" is an inclu- 
sive term that includes all of these methods of 
storing or communicating information. Any 
"writing" is a record. A record may be authen- 
ticated. See Comment 9.b. A record may be 
created without the knowledge or intent of a 
particular person. 

Like the terms "written" or "in writing," the 
term "record" does not establish the purposes, 
permitted uses, or legal effect that a record 
may have under any particular provision of 
law. Whatever is filed in the Article 9 filing 
system, including financing statements, con- 
tinuation statements, and termination state- 
ments, whether transmitted in tangible or 
intangible form, would fall within the defini- 
tion. However, in some instances, statutes or 
filing-office rules may require that a paper 
record be filed. In such cases, even if this 
Article permits the filing of an electronic 
record, compliance with those statutes or 
rules is necessary. Similarly, a filer must 
comply with a statute or rule that requires a 
particular type of encoding or formatting for 
an electronic record. 

This Article sometimes uses the terms "for 
record," "of record," "record or legal title," and 
"record owner." Some of these are terms tra- 
ditionally used in real-property law. The def- 
inition of "record" in this Article now explicitly 
excepts these usages from the defined term. 
Also, this Article refers to a record that is filed 
or recorded in real-property recording sys- 
tems to record a mortgage as a "record of a 
mortgage." This usage recognizes that the 
defined term "mortgage" means an interest in 
real property; it does not mean the record that 
evidences, or is filed or recorded with respect 
to, the mortgage. 

b. "Authenticate"; "Communicate"; "Send." 
The terms "authenticate" and "authenticated" 
generally replace "sign" and "signed." "Au- 
thenticated" replaces and broadens the defi- 
nition of "signed," in Section 1-201, to encom- 
pass authentication of all records, not just 
writings. (References to authentication of, 
e.g., an agreement, demand, or notification 
mean, of course, authentication of a record 
containing an agreement, demand, or notifi- 
cation.) The terms "communicate" and "send" 
also contemplate the possibility of communi- 



cation by nonwritten media. These definitions 
include the act of transmitting both tangible 
and intangible records. The definition of 
"send" replaces, for purposes of this Article, 
the corresponding term in Section 1-201. The 
reference to "usual means of communication" 
in that definition contemplates an inquiry 
into the appropriateness of the method of 
transmission used in the particular circum- 
stances involved. 

10. Scope-Related Definitions. 

a. Expanded Scope of Article: "Agricultural 
Lien"; "Consignment"; "Payment Intangible"; 
"Promissory Note." These new definitions re- 
flect the expanded scope of Article 9, as pro- 
vided in Section 9-109(a). 

b. Reduced Scope of Exclusions: "Govern- 
mental Unit"; "Health-Care-Insurance Re- 
ceivable"; "Commercial Tort Claims." These 
new definitions reflect the reduced scope of 
the exclusions, provided in Section 9- 109(c) 
and (d), of transfers by governmental debtors 
and assignments of interests in insurance 
policies and commercial tort claims. 

11. Choice-of-Law-Related Definitions: 
"Certificate of Title"; "Governmental Unit"; 
"Jurisdiction of Organization"; "Registered 
Organization"; "State." These new definitions 
reflect the changes in the law governing per- 
fection and priority of security interests and 
agricultural liens provided in Part 3, Subpart 
1. 

Not every organization that may provide 
information about itself in the public records 
is a "registered organization." For example, a 
general partnership is not a "registered orga- 
nization," even if it files a statement of part- 
nership authority under Section 303 of the 
Uniform Partnership Act (1994) or an as- 
sumed name ("dba") certificate. This is be- 
cause the State under whose law the partner- 
ship is organized is not required to maintain a 
public record showing that the partnership 
has been organized. In contrast, corporations, 
limited liability companies, and limited part- 
nerships are "registered organizations." 

12. Deposit-Account-Related Definitions: 
"Deposit Account"; "Bank." The revised defi- 
nition of "deposit account" incorporates the 
definition of "bank," which is new. The defini- 
tion derives from the definitions of "bank" in 
Sections 4-105(1) and 4A-105(a)(2), which fo- 
cus on whether the organization is "engaged 
in the business of banking." 

Deposit accounts evidenced by Article 9 
"instruments" are excluded from the term 
"deposit account." In contrast, former Section 
9-105 excluded from the former definition "an 
account evidenced by a certificate of deposit." 
The revised definition clarifies the proper 
treatment of nonnegotiable or uncertificated 
certificates of deposit. Under the definition, 
an uncertificated certificate of deposit would 
be a deposit account (assuming there is no 
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writing evidencing the bank's obligation to 
pay) whereas a nonnegotiable certificate of 
deposit would be a deposit account only if it is 
not an "instrument" as defined in this section 
(a question that turns on whether the nonne- 
gotiable certificate of deposit is "of a type that 
in ordinary course of business is transferred 
by delivery with any necessary indorsement 
or assignment.") 

A deposit account evidenced by an instru- 
ment is subject to the rules applicable to 
instruments generally. As a consequence, a 
security interest in such an instrument can- 
not be perfected by "control" (see Section 
9-104), and the special priority rules applica- 
ble to deposit accounts (see Sections 9-327 
and 9-340) do not apply. 

The term "deposit account" does not include 
"investment property," such as securities and 
security entitlements. Thus, the term also 
does not include shares in a money-market 
mutual fund, even if the shares are redeem- 
able by check. 

13. Proceeds-Related Definitions: "Cash 
Proceeds"; "Noncash Proceeds"; "Proceeds." 
The revised definition of "proceeds" expands 
the definition beyond that contained in former 
Section 9-306 and resolves ambiguities in the 
former section. 

a. Distributions on Account of Collateral. 
The phrase "whatever is collected on, or dis- 
tributed on account of, collateral," in subpara- 
graph (B), is broad enough to cover cash or 
stock dividends distributed on account of se- 
curities or other investment property that is 
original collateral. Compare former Section 
9-306 ("Any payments or distributions made 
with respect to investment property collateral 
are proceeds."). This section rejects the hold- 
ing of Hastie v. FDIC, 2 F.3d 1042 (10th Cir. 
1993) (postpetition cash dividends on stock 
subject to a prepetition pledge are not "pro- 
ceeds" under Bankruptcy Code Section 
552(b)), to the extent the holding relies on the 
Article 9 definition of "proceeds." 

b. Distributions on Account of Supporting 
Obligations. Under subparagraph (B), collec- 
tions on and distributions on account of col- 
lateral consisting of various credit-support 
arrangements ("supporting obligations," as 
defined in Section 9-102) also are proceeds. 
Consequently, they are afforded treatment 
identical to proceeds collected from or distrib- 
uted by the obligor on the underlying (sup- 
ported) right to payment or other collateral. 
Proceeds of supporting obligations also are 
proceeds of the underlying rights to payment 
or other collateral. 

c. Proceeds of Proceeds. The definition of 
"proceeds" no longer provides that proceeds of 
proceeds are themselves proceeds. That idea 
is expressed in the revised definition of "col- 
lateral" in Section 9-102. No change in mean- 
ing is intended. 



d. Proceeds Received by Person Who Did 
Not Create Security Interest. When collateral 
is sold subject to a security interest and the 
buyer then resells the collateral, a question 
arose under former Article 9 concerning 
whether the "debtor" had "received" what the 
buyer received on resale and, therefore, 
whether those receipts were "proceeds" under 
former Section 9-306(2). This Article contains 
no requirement that property be "received" by 
the debtor for the property to qualify as pro- 
ceeds. It is necessary only that the property 
be traceable, directly or indirectly, to the 
original collateral. 

e. Cash Proceeds and Noncash Proceeds. 
The definition of "cash proceeds" is substan- 
tially the same as the corresponding defini- 
tion in former Section 9-306. The phrase "and 
the like" covers property that is functionally 
equivalent to "money, checks, or deposit ac- 
counts," such as some money-market accounts 
that are securities or part of securities enti- 
tlements. Proceeds other than cash proceeds 
are noncash proceeds. 

14. Consignment-Related Definitions: 
"Consignee"; "Consignment"; "Consignor." 
The definition of "consignment" excludes, in 
subparagraphs (B) and (C), transactions for 
which filing would be inappropriate or of 
insufficient benefit to justify the costs. A con- 
signment excluded from the application of 
this Article by one of those subparagraphs 
may still be a true consignment; however, it is 
governed by non-Article 9 law. The definition 
also excludes, in subparagraph (D), what 
have been called "consignments intended for 
security." These "consignments" are not 
bailments but secured transactions. Accord- 
ingly, all of Article 9 applies to them. See 
Sections l-201(b)(35), 9-109(a)(l). The "con- 
signor" is the person who delivers goods to the 
"consignee" in a consignment. 

The definition of "consignment" requires 
that the goods be delivered "to a merchant for 
the purpose of sale." If the goods are delivered 
for another purpose as well, such as milling or 
processing, the transaction is a consignment 
nonetheless because a purpose of the delivery 
is "sale." On the other hand, if a merchant- 
processor-bailee will not be selling the goods 
itself but will be delivering to buyers to which 
the owner-bailor agreed to sell the goods, the 
transaction would not be a consignment. 

15. "Accounting." This definition describes 
the record and information that a debtor is 
entitled to request under Section 9-210. 

16. "Document." The definition of "docu- 
ment" incorporates both tangible and elec- 
tronic documents of title. See Section 
l-201(b)(16) and Comment 16. 

17. "Encumbrance"; "Mortgage." The defi- 
nitions of "encumbrance" and "mortgage" are 
unchanged in substance from the correspond- 
ing definitions in former Section 9-105. They 
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are used primarily in the special real-proper- 
ty-related priority and other provisions relat- 
ing to crops, fixtures, and accessions. 

18. "Fixtures." This definition is un- 
changed in substance from the corresponding 
definition in former Section 9-313. See Sec- 
tion 9-334 (priority of security interests in 
fixtures and crops). 

19. "Good Faith." This Article expands the 
definition of "good faith" to include "the obser- 
vance of reasonable commercial standards of 
fair dealing." The definition in this section 
applies when the term is used in this Article, 
and the same concept applies in the context of 
this Article for purposes of the obligation of 
good faith imposed by Section 1-203. See 
subsection (c). 

20. "Lien Creditor" This definition is un- 
changed in substance from the corresponding 
definition in former Section 9-301. 

21. "New Value." This Article deletes for- 
mer Section 9-108. Its broad formulation of 
new value, which embraced the taking of 
after-acquired collateral for a pre-existing 
claim, was unnecessary, counterintuitive, and 
ineffective for its original purpose of shelter- 
ing after-acquired collateral from attack as a 
voidable preference in bankruptcy. The new 
definition derives from Bankruptcy Code Sec- 
tion 547(a). The term is used with respect to 
temporary perfection of security interests in 
instruments, certificated securities, or nego- 
tiable documents under Section 9-3 12(e) and 
with respect to chattel paper priority in Sec- 
tion 9-330. 

22. "Person Related To." Section 9-615 pro- 
vides a special method for calculating a defi- 
ciency or surplus when "the secured party, a 
person related to the secured party, or a 
secondary obligor" acquires the collateral at a 
foreclosure disposition. Separate definitions 
of the term are provided with respect to an 



individual secured party and with respect to a 
secured party that is an organization. The 
definitions are patterned on the correspond- 
ing definition in Section 1.301(32) of the Uni- 
form Consumer Credit Code (1974). 

23. "Proposal." This definition describes a 
record that is sufficient to propose to retain 
collateral in full or partial satisfaction of a 
secured obligation. See Sections 9-620, 9-621, 
9-622. 

24. "Pursuant to Commitment." This defi- 
nition is unchanged in substance from the 
corresponding definition in former Section 
9-105. It is used in connection with special 
priority rules applicable to future advances. 
See Section 9-323. 

25. "Software." The definition of "software" 
is used in connection with the priority rules 
applicable to purchase-money security inter- 
ests. See Sections 9-103, 9-324. Software, like 
a payment intangible, is a type of general 
intangible for purposes of this Article. See 
Comment 4. a., above, regarding the distinc- 
tion between "goods" and "software." 

26. Terminology: "Assignment" and "Trans- 
fer." In numerous provisions, this Article re- 
fers to the "assignment" or the "transfer" of 
property interests. These terms and their 
derivatives are not defined. This Article gen- 
erally follows common usage by using the 
terms "assignment" and "assign" to refer to 
transfers of rights to payment, claims, and 
liens and other security interests. It generally 
uses the term "transfer" to refer to other 
transfers of interests in property. Except 
when used in connection with a letter-of- 
credit transaction (see Section 9-107, Com- 
ment 4), no significance should be placed on 
the use of one term or the other. Depending on 
the context, each term may refer to the as- 
signment or transfer of an outright ownership 
interest or to the assignment or transfer of a 
limited interest, such as a security interest. 



28-9-102. Definitions and index of definitions. [Effective July 1, 
2013.] — (a) In this chapter: 

(1) "Accession" means goods that are physically united with other goods 
in such a manner that the identity of the original goods is not lost. 

(2) "Account," except as used in "account for," means a right to payment of 
a monetary obligation, whether or not earned by performance: (i) for 
property that has been or is to be sold, leased, licensed, assigned, or 
otherwise disposed of; (ii) for services rendered or to be rendered; (iii) for 
a policy of insurance issued or to be issued; (iv) for a secondary obligation 
incurred or to be incurred; (v) for energy provided or to be provided; (vi) for 
the use or hire of a vessel under a charter or other contract; (vii) arising 
out of the use of a credit or charge card or information contained on or for 
use with the card; or (viii) as winnings in a lottery or other game of chance 
operated or sponsored by a state, governmental unit of a state, or a person 
licensed or authorized to operate the game by a state or governmental 
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unit of a state. The term includes health care insurance receivables. The 
term does not include: (i) rights to payment evidenced by chattel paper or 
an instrument; (ii) commercial tort claims; (hi) deposit accounts; (iv) 
investment property; (v) letter of credit rights or letters of credit; or (vi) 
rights to payment for money or funds advanced or sold, other than rights 
arising out of the use of a credit or charge card or information contained 
on or for use with the card. 

(3) "Account debtor" means a person obligated on an account, chattel 
paper, or general intangible. The term does not include persons obligated 
to pay a negotiable instrument, even if the instrument constitutes part of 
chattel paper. 

(4) "Accounting," except as used in "accounting for," means a record: 

(A) authenticated by a secured party; 

(B) indicating the aggregate unpaid secured obligations as of a date not 
more than thirty-five (35) days earlier or thirty-five (35) days later than 
the date of the record; and 

(C) identifying the components of the obligations in reasonable detail. 

(5) "Agricultural lien" means an interest, other than a security interest, 
in farm products: 

(A) which secures payment or performance of an obligation for: 

(i) goods or services furnished in connection with a debtor's farming 
operation; or 

(ii) rent on real property leased by a debtor in connection with its 
farming operation; 

(B) which is created by statute in favor of a person that: 

(i) in the ordinary course of its business furnished goods or services 
to a debtor in connection with a debtor's farming operation; or 
(ii) leased real property to a debtor in connection with the debtor's 
farming operation; and 

(C) whose effectiveness does not depend on the person's possession of 
the personal property. 

(6) "As-extracted collateral" means: 

(A) oil, gas, or other minerals that are subject to a security interest 
that: 

(i) is created by a debtor having an interest in the minerals before 

extraction; and 

(ii) attaches to the minerals as extracted; or 

(B) accounts arising out of the sale at the wellhead or minehead of oil, 
gas, or other minerals in which the debtor had an interest before 
extraction. 

(7) "Authenticate" means: 

(A) to sign; or 

(B) with the intent to adopt or accept a record, to attach to or logically 
associate with the record an electronic sound, symbol or process. 

(8) "Bank" means an organization that is engaged in the business of 
banking. The term includes savings banks, savings and loan associations, 
credit unions and trust companies. 

(9) "Cash proceeds" means proceeds that are money, checks, deposit 
accounts, or the like. 
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(10) "Certificate of title" means a certificate of title with respect to which 
a statute provides for the security interest in question to be indicated on 
the certificate as a condition or result of the security interest's obtaining 
priority over the rights of a lien creditor with respect to the collateral. The 
term includes another record maintained as an alternative to a certificate 
of title by the governmental unit that issues certificates of title if a statute 
permits the security interest in question to be indicated on the record as 
a condition or result of the security interest's obtaining priority over the 
rights of a lien creditor with respect to the collateral. 

(11) "Chattel paper" means a record or records that evidence both a 
monetary obligation and a security interest in specific goods, a security 
interest in specific goods and software used in the goods, a security 
interest in specific goods and license of software used in the goods, a lease 
of specific goods, or a lease of specific goods and license of software used in 
the goods. In this paragraph, "monetary obligation" means a monetary 
obligation secured by the goods or owed under a lease of the goods and 
includes a monetary obligation with respect to software used in the goods. 
The term does not include: (i) charters or other contracts involving the use 
or hire of a vessel; or (ii) records that evidence a right to payment arising 
out of the use of a credit or charge card or information contained on or for 
use with the card. If a transaction is evidenced by records that include an 
instrument or series of instruments, the group of records taken together 
constitutes chattel paper. 

(12) "Collateral" means the property subject to a security interest or 
agricultural lien. The term includes: 

(A) proceeds to which a security interest attaches; 

(B) accounts, chattel paper, payment intangibles, and promissory notes 
that have been sold; and 

(C) goods that are the subject of a consignment. 

(13) "Commercial tort claim" means a claim arising in tort with respect to 
which: 

(A) the claimant is an organization; or 

(B) the claimant is an individual and the claim: 

(i) arose in the course of the claimant's business or profession; and 
(ii) does not include damages arising out of personal injury to or the 
death of an individual. 

(14) "Commodity account" means an account maintained by a commodity 
intermediary in which a commodity contract is carried for a commodity 
customer. 

(15) "Commodity contract" means a commodity futures contract, an 
option on a commodity futures contract, a commodity option, or another 
contract if the contract or option is: 

(A) traded on or subject to the rules of a board of trade that has been 
designated as a contract market for such a contract pursuant to federal 
commodities laws; or 

(B) traded on a foreign commodity board of trade, exchange, or market, 
and is carried on the books of a commodity intermediary for a commod- 
ity customer. 
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(16) "Commodity customer" means a person for which a commodity 
intermediary carries a commodity contract on its books. 

(17) "Commodity intermediary" means a person that: 

(A) is registered as a futures commission merchant under federal 
commodities law; or 

(B) in the ordinary course of its business provides clearance or settle- 
ment services for a board of trade that has been designated as a contract 
market pursuant to federal commodities law. 

(18) "Communicate" means: 

(A) to send a written or other tangible record; 

(B) to transmit a record by any means agreed upon by the persons 
sending and receiving the record; or 

(C) in the case of transmission of a record to or by a filing office, to 
transmit a record by any means prescribed by filing office rule. 

(19) "Consignee" means a merchant to which goods are delivered in a 
consignment. 

(20) "Consignment" means a transaction, regardless of its form, in which 
a person delivers goods to a merchant for the purpose of sale and: 

(A) the merchant: 

(i) deals in goods of that kind under a name other than the name of 

the person making delivery; 

(ii) is not an auctioneer; and 

(hi) is not generally known by its creditors to be substantially 

engaged in selling the goods of others; 

(B) with respect to each delivery, the aggregate value of the goods is one 
thousand dollars ($1,000) or more at the time of delivery; 

(C) the goods are not consumer goods immediately before delivery; and 

(D) the transaction does not create a security interest that secures an 
obligation. 

(21) "Consignor" means a person that delivers goods to a consignee in a 
consignment. 

(22) "Consumer debtor" means a debtor in a consumer transaction. 

(23) "Consumer goods" means goods that are used or bought for use 
primarily for personal, family or household purposes. 

(24) "Consumer goods transaction" means a consumer transaction in 
which: 

(A) an individual incurs an obligation primarily for personal, family or 
household purposes; and 

(B) a security interest in consumer goods secures the obligation. 

(25) "Consumer obligor" means an obligor who is an individual and who 
incurred the obligation as part of a transaction entered into primarily for 
personal, family or household purposes. 

(26) "Consumer transaction" means a transaction in which: (i) an indi- 
vidual incurs an obligation primarily for personal, family or household 
purposes; (ii) a security interest secures the obligation; and (hi) the 
collateral is held or acquired primarily for personal, family or household 
purposes. The term includes consumer goods transactions. 

(27) "Continuation statement" means an amendment of a financing 
statement which: 
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(A) identifies, by its file number, the initial financing statement to 
which it relates; and 

(B) indicates that it is a continuation statement for, or that it is filed to 
continue the effectiveness of, the identified financing statement. 

(28) "Debtor" means: 

(A) a person having an interest, other than a security interest or other 
lien, in the collateral, whether or not the person is an obligor; 

(B) a seller of accounts, chattel paper, payment intangibles or promis- 
sory notes; or 

(C) a consignee. 

(29) "Deposit account" means a demand, time, savings, passbook, or 
similar account maintained with a bank. The term does not include 
investment property or accounts evidenced by an instrument. 

(30) "Document" means a document of title or a receipt of the type 
described in section 28-7-201(b), Idaho Code. 

(31) "Electronic chattel paper" means chattel paper evidenced by a record 
or records consisting of information stored in an electronic medium. 

(32) "Encumbrance" means a right, other than an ownership interest, in 
real property. The term includes mortgages and other liens on real 
property. 

(33) "Equipment" means goods other than inventory, farm products or 
consumer goods. 

(34) "Farm products" means goods, other than standing timber, with 
respect to which the debtor is engaged in a farming operation and which 
are: 

(A) crops grown, growing, or to be grown, including: 
(i) crops produced on trees, vines and bushes; and 

(ii) aquatic goods produced in aquacultural operations; 

(B) livestock, born or unborn, including aquatic goods produced in 
aquacultural operations; 

(C) supplies used or produced in a farming operation; or 

(D) products of crops or livestock in their unmanufactured states. 

(35) "Farming operation" means raising, cultivating, propagating, fatten- 
ing, grazing, or any other farming, livestock, or aquacultural operation. 

(36) "File number" means the number assigned to an initial financing 
statement pursuant to section 28-9-5 19(a), Idaho Code. 

(37) "Filing office" means an office designated in section 28-9-501, Idaho 
Code, as the place to file a financing statement. 

(38) "Filing office rule" means a rule adopted pursuant to section 28-9- 
526, Idaho Code. 

(39) "Financing statement" means a record or records composed of an 
initial financing statement and any filed record relating to the initial 
financing statement. 

(40) "Fixture filing" means the filing of a financing statement covering 
goods that are or are to become fixtures and satisfying section 28-9-502(a) 
and (b), Idaho Code. The term includes the filing of a financing statement 
covering goods of a transmitting utility which are or are to become 
fixtures. 
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(41) "Fixtures" means goods that have become so related to particular 
real property that an interest in them arises under real property law. 

(42) "General intangible" means any personal property, including things 
in action, other than accounts, chattel paper, commercial tort claims, 
deposit accounts, documents, goods, instruments, investment property, 
letter of credit rights, letters of credit, money, and oil, gas, or other 
minerals before extraction. The term includes payment intangibles and 
software. 

(43) "Good faith" means honesty in fact and the observance of reasonable 
commercial standards of fair dealing. 

(44) "Goods" means all things that are movable when a security interest 
attaches. The term includes: (i) fixtures; (ii) standing timber that is to be 
cut and removed under a conveyance or contract for sale; (iii) the unborn 
young of animals; (iv) crops grown, growing, or to be grown, even if the 
crops are produced on trees, vines or bushes; and (v) manufactured homes. 
The term also includes a computer program embedded in goods and any 
supporting information provided in connection with a transaction relating 
to the program if: (i) the program is associated with the goods in such a 
manner that it customarily is considered part of the goods; or (ii) by 
becoming the owner of the goods, a person acquires a right to use the 
program in connection with the goods. The term does not include a 
computer program embedded in goods that consist solely of the medium in 
which the program is embedded. The term also does not include accounts, 
chattel paper, commercial tort claims, deposit accounts, documents, 
general intangibles, instruments, investment property, letter of credit 
rights, letters of credit, money, or oil, gas, or other minerals before 
extraction. 

(45) "Governmental unit" means a subdivision, agency, department, 
county, parish, municipality, or other unit of the government of the United 
States, a state, or a foreign country. The term includes an organization 
having a separate corporate existence if the organization is eligible to 
issue debt on which interest is exempt from income taxation under the 
laws of the United States. 

(46) "Health care insurance receivable" means an interest in or claim 
under a policy of insurance which is a right to payment of a monetary 
obligation for health care goods or services provided or to be provided. 

(47) "Instrument" means a negotiable instrument or any other writing 
that evidences a right to the payment of a monetary obligation, is not 
itself a security agreement or lease, and is of a type that in the ordinary 
course of business is transferred by delivery with any necessary indorse- 
ment or assignment. The term does not include: (i) investment property; 
(ii) letters of credit; or (iii) writings that evidence a right to payment 
arising out of the use of a credit or charge card or information contained 
on or for use with the card. 

(48) "Inventory" means goods, other than farm products, which: 

(A) are leased by a person as lessor; 

(B) are held by a person for sale or lease or to be furnished under a 
contract of service; 
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(C) are furnished by a person under a contract of service; or 

(D) consist of raw materials, work in process, or materials used or 
consumed in a business. 

(49) "Investment property" means a security, whether certificated or 
uncertificated, security entitlement, securities account, commodity con- 
tract or commodity account. 

(50) "Jurisdiction of organization," with respect to a registered organiza- 
tion, means the jurisdiction under whose law the organization is formed 
or organized. 

(51) "Letter of credit right" means a right to payment or performance 
under a letter of credit, whether or not the beneficiary has demanded or 
is at the time entitled to demand payment or performance. The term does 
not include the right of a beneficiary to demand payment or performance 
under a letter of credit. 

(52) "Lien creditor" means: 

(A) a creditor that has acquired a lien on the property involved by 
attachment, levy, or the like; 

(B) an assignee for benefit of creditors from the time of assignment; 

(C) a trustee in bankruptcy from the date of the filing of the petition; or 

(D) a receiver in equity from the time of appointment. 

(53) "Manufactured home" means a structure, transportable in one (1) or 
more sections, which, in the traveling mode, is eight (8) body feet or more 
in width or forty (40) body feet or more in length, or, when erected on site, 
is three hundred twenty (320) or more square feet, and which is built on 
a permanent chassis and designed to be used as a dwelling with or 
without a permanent foundation when connected to the required utilities, 
and includes the plumbing, heating, air conditioning, and electrical 
systems contained therein. The term includes any structure that meets all 
of the requirements of this paragraph except the size requirements and 
with respect to which the manufacturer voluntarily files a certification 
required by the United States secretary of housing and urban develop- 
ment and complies with the standards established under title 42 of the 
United States Code. 

(54) "Manufactured home transaction" means a secured transaction: 

(A) that creates a purchase-money security interest in a manufactured 
home, other than a manufactured home held as inventory; or 

(B) in which a manufactured home, other than a manufactured home 
held as inventory, is the primary collateral. 

(55) "Mortgage" means a consensual interest in real property, including 
fixtures, which secures payment or performance of an obligation. 

(56) "New debtor" means a person that becomes bound as debtor under 
section 28-9-203(d), Idaho Code, by a security agreement previously 
entered into by another person. 

(57) "New value" means: (i) money; (ii) money's worth in property, 
services or new credit; or (iii) release by a transferee of an interest in 
property previously transferred to the transferee. The term does not 
include an obligation substituted for another obligation. 

(58) "Noncash proceeds" means proceeds other than cash proceeds. 
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(59) "Obligor" means a person that, with respect to an obligation secured 
by a security interest in or an agricultural lien on the collateral: (i) owes 
payment or other performance of the obligation; (ii) has provided property 
other than the collateral to secure payment or other performance of the 
obligation; or (hi) is otherwise accountable in whole or in part for payment 
or other performance of the obligation. The term does not include issuers 
or nominated persons under a letter of credit. 

(60) "Original debtor," except as used in section 28-9-3 10(c), Idaho Code, 
means a person that, as debtor, entered into a security agreement to 
which a new debtor has become bound under section 28-9-203(d), Idaho 
Code. 

(61) "Payment intangible" means a general intangible under which the 
account debtor's principal obligation is a monetary obligation. 

(62) "Person related to," with respect to an individual, means: 

(A) the spouse of the individual; 

(B) a brother, brother-in-law, sister, or sister-in-law of the individual; 

(C) an ancestor or lineal descendant of the individual or the individu- 
al's spouse; or 

(D) any other relative, by blood or marriage, of the individual or the 
individual's spouse who shares the same home with the individual. 

(63) "Person related to," with respect to an organization, means: 

(A) a person directly or indirectly controlling, controlled by, or under 
common control with the organization; 

(B) an officer or director of, or a person performing similar functions 
with respect to, the organization; 

(C) an officer or director of, or a person performing similar functions 
with respect to, a person described in subparagraph (A) of this para- 
graph; 

(D) the spouse of an individual described in subparagraph (A), (B) or 
(C) of this paragraph; or 

(E) an individual who is related by blood or marriage to an individual 
described in subparagraph (A), (B), (C) or (D) of this paragraph and 
shares the same home with the individual. 

(64) "Proceeds" means the following property: 

(A) whatever is acquired upon the sale, lease, license, exchange or 
other disposition of collateral; 

(B) whatever is collected on, or distributed on account of, collateral; 

(C) rights arising out of collateral; 

(D) to the extent of the value of collateral, claims arising out of the loss, 
nonconformity, or interference with the use of, defects or infringement 
of rights in, or damage to, the collateral; or 

(E) to the extent of the value of collateral and to the extent payable to 
the debtor or the secured party, insurance payable by reason of the loss 
or nonconformity of, defects or infringement of rights in, or damage to, 
the collateral. 

(65) "Promissory note" means an instrument that evidences a promise to 
pay a monetary obligation, does not evidence an order to pay, and does not 
contain an acknowledgment by a bank that the bank has received for 
deposit a sum of money or funds. 
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(66) "Proposal" means a record authenticated by a secured party which 
includes the terms on which the secured party is willing to accept 
collateral in full or partial satisfaction of the obligation it secures 
pursuant to sections 28-9-620, 28-9-621 and 28-9-622, Idaho Code. 

(67) "Public-finance transaction" means a secured transaction in connec- 
tion with which: 

(A) debt securities are issued; 

(B) all or a portion of the securities issued have an initial stated 
maturity of at least twenty (20) years; and 

(C) the debtor, obligor, secured party, account debtor or other person 
obligated on collateral, assignor or assignee of a secured obligation, or 
assignor or assignee of a security interest is a state or a governmental 
unit of a state. 

(68) "Public organic record" means a record that is available to the public 
for inspection and that is: 

(A) a record consisting of the record initially filed with or issued by a 
state or the United States to form or organize an organization and any 
record filed with or issued by the state or the United States which 
amends or restates the initial record; 

(B) an organic record of a business trust consisting of the record 
initially filed with a state and any record filed with the state which 
amends or restates the initial record, if a statute of the state governing 
business trusts requires that the record be filed with the state; or 

(C) a record consisting of legislation enacted by the legislature of a 
state or the congress of the United States which forms or organizes an 
organization, any record amending the legislation, and any record filed 
with or issued by the state or United States which amends or restates 
the name of the organization. 

(69) "Pursuant to commitment," with respect to an advance made or other 
value given by a secured party, means pursuant to the secured party's 
obligation, whether or not a subsequent event of default or other event not 
within the secured party's control has relieved or may relieve the secured 
party from its obligation. 

(70) "Record," except as used in "for record," "of record," "record or legal 
title," and "record owner," means information that is inscribed on a 
tangible medium or which is stored in an electronic or other medium and 
is retrievable in perceivable form. 

(71) "Registered organization" means an organization formed or orga- 
nized solely under the law of a single state or the United States by the 
filing of a public organic record with, the issuance of a public organic 
record by, or the enactment of legislation by the state or United States. 
The term includes a business trust that is formed or organized under the 
law of a single state if a statute of the state governing business trusts 
requires that the business trust's organic record be filed with the state. 

(72) "Secondary obligor" means an obligor to the extent that: 

(A) the obligor's obligation is secondary; or 

(B) the obligor has a right of recourse with respect to an obligation 
secured by collateral against the debtor, another obligor, or property of 
either. 
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(73) "Secured party" means: 

(A) a person in whose favor a security interest is created or provided for 
under a security agreement, whether or not any obligation to be secured 
is outstanding; 

(B) a person that holds an agricultural lien; 

(C) a consignor; 

(D) a person to which accounts, chattel paper, payment intangibles or 
promissory notes have been sold; 

(E) a trustee, indenture trustee, agent, collateral agent, or other 
representative in whose favor a security interest or agricultural lien is 
created or provided for; or 

(F) a person that holds a security interest arising under section 
28-2-401, 28-2-505, 28-2-711(3), 28-4-210, 28-5-120 or 28-12-508(5), 
Idaho Code. 

(74) "Security agreement" means an agreement that creates or provides 
for a security interest. 

(75) "Send," in connection with a record or notification, means: 

(A) to deposit in the mail, deliver for transmission, or transmit by any 
other usual means of communication, with postage or cost of transmis- 
sion provided for, addressed to any address reasonable under the 
circumstances; or 

(B) to cause the record or notification to be received within the time 
that it would have been received if properly sent under subparagraph 
(A) of this paragraph. 

(76) "Software" means a computer program and any supporting informa- 
tion provided in connection with a transaction relating to the program. 
The term does not include a computer program that is included in the 
definition of goods. 

(77) "State" means a state of the United States, the District of Columbia, 
Puerto Rico, the United States Virgin Islands, or any territory or insular 
possession subject to the jurisdiction of the United States. 

(78) "Supporting obligation" means a letter of credit right or secondary 
obligation that supports the payment or performance of an account, 
chattel paper, a document, a general intangible, an instrument or invest- 
ment property. 

(79) "Tangible chattel paper" means chattel paper evidenced by a record 
or records consisting of information that is inscribed on a tangible 
medium. 

(80) "Termination statement" means an amendment of a financing state- 
ment which: 

(A) identifies, by its file number, the initial financing statement to 
which it relates; and 

(B) indicates either that it is a termination statement or that the 
identified financing statement is no longer effective. 

(81) "Transmitting utility" means a person primarily engaged in the 
business of: 

(A) operating a railroad, subway, street railway, or trolley bus; 

(B) transmitting communications electrically, electromagnetically or 
by light; 
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(C) transmitting goods by pipeline or sewer; or 

(D) transmitting or producing and transmitting electricity, steam, gas 
or water. 

(b) "Control" as provided in section 28-7-106, Idaho Code, and the 
following definitions in other chapters apply to this chapter: 



"Applicant" 

"Beneficiary" 

"Broker" 

"Certificated security" 

"Check" 

"Clearing corporation" 

"Contract for sale" 

"Customer" 

"Entitlement holder" 

"Financial asset" 

"Holder in due course" 

"Issuer" (with respect to a letter of credit 

or letter of credit right) 

"Issuer" (with respect to a security) 

"Issuer" (with respect to documents 

of title) 

"Lease" 

"Lease agreement" 

"Lease contract" 

"Leasehold interest" 

"Lessee" 

"Lessee in ordinary course of business" 

"Lessor" 

"Lessor's residual interest" 

"Letter of credit" 

"Merchant" 

"Negotiable instrument" 

"Nominated person" 

"Note" 

"Proceeds of a letter of credit" 

"Prove" 

"Sale" 

"Securities account" 

"Securities intermediary" 

"Security" 

"Security certificate" 

"Security entitlement" 

"Uncertificated security" 



section 28-5-102 
section 28-5-102 
section 28-8-102 
section 28-8-102 
section 28-3-104 
section 28-8-102 
section 28-2-106 
section 28-4-104 
section 28-8-102 
section 28-8-102 
section 28-3-302 

section 28-5-102 
section 28-8-201 

section 28-7-102 

section 28-12-103 

section 28-12-103 

section 28-12-103 

section 28-12-103 

section 28-12-103 

section 28-12-103 

section 28-12-103 

section 28-12-103 

section 28-5-102 

section 28-2-104 

section 28-3-104 

section 28-5-102 

section 28-3-104 

section 28-5-114 

section 28-3-103 

section 28-2-106 

section 28-8-501 

section 28-8-102 

section 28-8-102 

section 28-8-102 

section 28-8-102 

section 28-8-102 



Idaho Code. 
Idaho Code. 
Idaho Code. 
Idaho Code. 
Idaho Code. 
Idaho Code. 
Idaho Code. 
Idaho Code. 
Idaho Code. 
Idaho Code. 
Idaho Code. 

Idaho Code. 
Idaho Code. 

Idaho Code. 
Idaho Code. 
Idaho Code. 
Idaho Code. 
Idaho Code. 
Idaho Code. 
Idaho Code. 
Idaho Code. 
Idaho Code. 
Idaho Code. 
Idaho Code. 
Idaho Code. 
Idaho Code. 
Idaho Code. 
Idaho Code. 
Idaho Code. 
Idaho Code. 
Idaho Code. 
Idaho Code. 
Idaho Code. 
Idaho Code. 
Idaho Code. 
Idaho Code. 



(c) Chapter 1, title 28, contains general definitions and principles 
construction and interpretation applicable throughout this chapter. 



of 



History. 

I.C., § 28-9-102, as added by 2001, ch. 208, 
2, p. 704; am. 2002, ch. 107, § 1, p. 290; am. 



2004, ch. 42, § 21, p. 77; am. 2012, ch. 145, 
§ 1, p. 381. 

Compiler's Notes. For this section as ef- 
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fective until July 1, 2013, see the preceding (a)(71), inserted "formed or" near the begin- 

section, also numbered § 28-9-102. ning, substituted "by the filing of a public 

The 2012 amendment, by ch. 145, rewrote organic record with, the issuance of a public 

paragraph (a)(7)(B) which formerly read: "to organic record by, or the enactment of legisla- 

execute or otherwise adopt a symbol, or en- tion by the state or United States" for "and as 

crypt or similarly process a record in whole or to which the state or the United States must 

in part, with the present intent of the authen- maintain a public record showing the organi- 

ticating person to identify the person and zation to have been organized", and added the 

adopt or accept a record"; added the second last sentence. 

sentence in paragraph (a)(10); added para- Section 22 of S.L. 2012, ch 145 provided 

graph (a)(68), redesignating the subsequent that the act should take effect on and after 

paragraphs accordingly; and, in paragraph July 1, 2013. 

28-9-103. Purchase-money security interest — Application of pay- 
ments — Burden of establishing. 

Collateral References. Consignment Code Article 9 on Secured Transactions. 58 
transactions under Uniform Commercial A.L.R. 6th 289. 

28-9-105. Control of electronic chattel paper. [Effective July 1, 
2013.] — (a) A secured party has control of electronic chattel paper if a 
system employed for evidencing the transfer of interests in the chattel paper 
reliably establishes the secured party as the person to which the chattel 
paper was assigned. 

(b) A system satisfies subsection (a) of this section, and a secured party 
has control of electronic chattel paper, if the record or records comprising the 
chattel paper are created, stored and assigned in such a manner that: 

(1) A single authoritative copy of the record or records exists which is 
unique, identifiable and, except as otherwise provided in paragraphs (4), 
(5) and (6) of this subsection, unalterable; 

(2) The authoritative copy identifies the secured party as the assignee of 
the record or records; 

(3) The authoritative copy is communicated to and maintained by the 
secured party or its designated custodian; 

(4) Copies or amendments that add or change an identified assignee of 
the authoritative copy can be made only with the consent of the secured 
party; 

(5) Each copy of the authoritative copy and any copy of a copy is readily 
identifiable as a copy that is not the authoritative copy; and 

(6) Any amendment of the authoritative copy is readily identifiable as 
authorized or unauthorized. 

History. system satisfies subsection (a) of this section" 

I.C., § 28-9-105, as added by 2001, ch. 208, at the beginning of the introduction para- 

§ 2, p. 704; am. 2012, ch. 145, § 2, p. 381. graph in subsection (b); substituted "consent" 

Compiler's Notes. For this section as ef- for "participation" near the end of paragraph 

fective until July 1, 2013, see the bound (b)(4); and made stylistic changes throughout, 
volume. Section 22 of S.L. 2012, ch 145 provided 

The 2012 amendment, by ch. 145, added that the act shou i d take effect on and a f te r 

subsection (a), designated the existing provi- J u ly l 2013 
sions of the section as subsection (b); added "A 
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28-9-108. Sufficiency of description. 

Cited in: Fin. Fed. Credit Inc. v. Walter B. not limit the types of proceeds to which the 

Scott & Sons, Inc. (In re Walter B. Scott & attorney's security interest would attach be- 

Sons, Inc.), 436 B.R. 582 (Bankr. D. Idaho cause the attorney identified specific proceeds 

2010). in the security agreement, including any 

judgments arising out of a collection action; 

Description Sufficient. and a party who seeks to limit the type of 

Attorney's security interest in the promis- statutory proceeds to which its security inter- 

sory note automatically attached to any pro- est attaches must state an intent to limit 

ceeds of the note, including any rights arising proceeds in the security agreement. Karle v. 

out of the note. The security agreement did Visser, 141 Idaho 804, 118 P.3d 136 (2005). 

28-9-109. Scope. — (a) Except as otherwise provided in subsections (c) 
and (d), this chapter applies to: 

(1) A transaction, regardless of its form, that creates a security interest in 
personal property or fixtures by contract; 

(2) An agricultural lien; 

(3) A sale of accounts, chattel paper, payment intangibles or promissory 
notes; 

(4) A consignment; 

(5) A security interest arising under section 28-2-401, 28-2-505, 28-2- 
711(3) or 28-12-508(5), as provided in section 28-9-110; and 

(6) A security interest arising under section 28-4-210 or 28-5-120. 

(b) The application of this chapter to a security interest in a secured 
obligation is not affected by the fact that the obligation is itself secured by 
a transaction or interest to which this chapter does not apply. 

(c) This chapter does not apply to the extent that: 

(1) A statute, regulation, or treaty of the United States preempts this 
chapter; 

(2) Another statute of this state expressly governs the creation, perfec- 
tion, priority or enforcement of a security interest created by this state or 
a governmental unit of this state; 

(3) A statute of another state, a foreign country, or a governmental unit of 
another state or a foreign country, other than a statute generally appli- 
cable to security interests, expressly governs creation, perfection, priority 
or enforcement of a security interest created by the state, country or 
governmental unit; or 

(4) The rights of a transferee beneficiary or nominated person under a 
letter of credit are independent and superior under section 28-5-114. 

(d) This chapter does not apply to: 

(1) A landlord's lien, other than an agricultural lien; 

(2) A lien, other than an agricultural lien, given by statute or other rule 
of law for services or materials, but section 28-9-333 applies with respect 
to priority of the lien; 

(3) An assignment of a claim for wages, salary or other compensation of 
an employee; 

(4) A sale of accounts, chattel paper, payment intangibles or promissory 
notes as part of a sale of the business out of which they arose; 

(5) An assignment of accounts, chattel paper, payment intangibles or 
promissory notes which is for the purpose of collection only; 
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(6) An assignment of a right to payment under a contract to an assignee 
that is also obligated to perform under the contract; 

(7) An assignment of a single account, payment intangible or promissory 
note to an assignee in full or partial satisfaction of a preexisting 
indebtedness; 

(8) A transfer of an interest in or an assignment of a claim under a policy 
of insurance, other than an assignment by or to a health care provider of 
a health care insurance receivable and any subsequent assignment of the 
right to payment, but sections 28-9-315 and 28-9-322 apply with respect to 
proceeds and priorities in proceeds; 

(9) An assignment of a right represented by a judgment, other than a 
judgment taken on a right to payment that was collateral; 

(10) A right of recoupment or set-off, but: 

(A) section 28-9-340 applies with respect to the effectiveness of rights of 
recoupment or set-off against deposit accounts; and 

(B) section 28-9-404 applies with respect to defenses or claims of an 
account debtor; 

(11) The creation or transfer of an interest in or lien on real property, 
including a lease or rents thereunder, except to the extent that provision 
is made for: 

(A) liens on real property in sections 28-9-203 and 28-9-308; 

(B) fixtures in section 28-9-334; 

(C) fixture filings in sections 28-9-501, 28-9-502, 28-9-512, 28-9-516 
and 28-9-519; and 

(D) security agreements covering personal and real property in section 
28-9-604; 

(12) An assignment of a claim arising in tort, other than a commercial 
tort claim, but sections 28-9-315 and 28-9-322 apply with respect to 
proceeds and priorities in proceeds; 

(13)(A) A claim or right to receive compensation for injuries or sickness as 
described in (i) 26 U.S.C. section 104(a)(1) and (ii) on and after the 
effective date of this chapter, in 26 U.S.C. section 104(a)(2), as those 
sections may be amended from time to time. Notwithstanding the 
foregoing, this chapter (other than sections 28-9-406(d) and 28-9-408(a) 
and (c), Idaho Code, in the case of transfers made on and after the 
effective date of this chapter) shall apply to such compensation as 
described in 26 U.S.C. section 104(a)(2) if the sale, pledge, assignment 
or other transfer of rights to receive such compensation under a 
structured settlement is approved by the final order of a court pursuant 
to, and otherwise complies with, the requirements of paragraph (B) of 
this subsection. 
(B)(i) Definitions. For purposes of this subsection: 

1. "annuity issuer" means an insurer that has issued a contract to 
fund periodic payments under a structured settlement; 

2. "dependents" include a payee's spouse and minor children and 
all other persons for whom the payee is legally obligated to provide 
support, including alimony; 

3. "discounted present value" means the present value of future 
payments determined by discounting such payments to the present 
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using the most recently published applicable federal rate for 
determining the present value of an annuity, as issued by the 
United States internal revenue service; 

4. "gross advance amount" means the sum payable to the payee or 
for the payee's account as consideration for a transfer of structured 
settlement payment rights before any reductions for transfer 
expenses or other deductions to be made from such consideration; 

5. "independent professional advice" means advice of an attorney, 
certified public accountant, actuary or other licensed professional 
adviser; 

6. "interested parties" means, with respect to any structured 
settlement, the payee, any beneficiary irrevocably designated un- 
der the annuity contract to receive payments following the payee's 
death, the annuity issuer, the structured settlement obligor, and 
any other party that has continuing rights or obligations under 
such structured settlement; 

7. "net advance amount" means the gross advance amount less the 
aggregate amount of the actual and estimated transfer expenses 
required to be disclosed under paragraph (B)(ii)5. of this subsec- 
tion; 

8. "payee" means an individual who is receiving tax free payments 
under a structured settlement and proposes to make a transfer of 
payment rights thereunder; 

9. "periodic payments" includes both recurring payments and 
scheduled future lump sum payments; 

10. "qualified assignment agreement" means an agreement provid- 
ing for a qualified assignment within the meaning of 26 U.S.C. 
section 130, as amended from time to time; 

11. "settled claim" means the original tort claim resolved by a 
structured settlement; 

12. "structured settlement" means an arrangement for periodic 
payment of damages for personal injuries or sickness established 
by settlement or judgment in resolution of a tort claim; 

13. "structured settlement agreement" means the agreement, judg- 
ment, stipulation, or release embodying the terms of a structured 
settlement; 

14. "structured settlement obligor" means, with respect to any 
structured settlement, the party that has the continuing obligation 
to make periodic payments to the payee under a structured 
settlement agreement or a qualified assignment agreement; 

15. "structured settlement payment rights" means rights to receive 
periodic payments under a structured settlement, whether from 
the structured settlement obligor or the annuity issuer, where: 

A. the payee is domiciled in, or the domicile or principal place of 
business of the structured settlement obligor or the annuity 
issuer is located in, this state; or 

B. the structured settlement agreement was approved by a court 
in this state; or 
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C. the structured settlement agreement is expressly governed by 
the laws of this state; 

16. "terms of the structured settlement" include, with respect to 
any structured settlement, the terms of the structured settlement 
agreement, the annuity contract, any qualified assignment agree- 
ment and any order or other approval of any court or other 
government authority that authorized or approved such structured 
settlement; 

17. "transfer" means any sale, assignment, pledge, hypothecation 
or other alienation or encumbrance of structured settlement pay- 
ment rights made by a payee for consideration; provided that the 
term "transfer" does not include the creation or perfection of a 
security interest in structured settlement payment rights under a 
blanket security agreement entered into with an insured deposi- 
tory institution, in the absence of any action to redirect the 
structured settlement payments to such insured depository insti- 
tution, or an agent or successor in interest thereof, or otherwise to 
enforce such blanket security interest against the structured set- 
tlement payment rights; 

18. "transfer agreement" means the agreement providing for a 
transfer of structured settlement payment rights; 

19. "transfer expenses" means all expenses of a transfer that are 
required under the transfer agreement to be paid by the payee or 
deducted from the gross advance amount, including, without limi- 
tation, court filing fees, attorney's fees, escrow fees, lien recordation 
fees, judgment and lien search fees, finder's fees, commissions, and 
other payments to a broker or other intermediary; "transfer ex- 
penses" do not include preexisting obligations of the payee payable 
for the payee's account from the proceeds of a transfer; 

20. "transferee" means a party acquiring or proposing to acquire 
structured settlement payment rights through a transfer. 

(ii) Required disclosures to payee. Not less than three (3) days prior 
to the date on which a payee signs a transfer agreement, the 
transferee shall provide to the payee a separate disclosure statement, 
in bold type no smaller than fourteen (14) points, setting forth: 

1. the amounts and due dates of the structured settlement pay- 
ments to be transferred; 

2. the aggregate amount of such payments; 

3. the discounted present value of the payments to be transferred, 
which shall be identified as the "calculation of current value of the 
transferred structured settlement payments under federal stan- 
dards for valuing annuities," and the amount of the applicable 
federal rate used in calculating such discounted present value; 

4. the gross advance amount; 

5. an itemized listing of all applicable transfer expenses, other 
than attorney's fees and related disbursements payable in connec- 
tion with the transferee's application for approval of the transfer, 
and the transferee's best estimate of the amount of any such fees 
and disbursements; 
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6. the net advance amount; 

7. the amount of any penalties or liquidated damages payable by 
the payee in the event of any breach of the transfer agreement by 
the payee; and 

8. a statement that the payee has the right to cancel the transfer 
agreement, without penalty or further obligation, not later than the 
third business day after the date the agreement is signed by the 
payee. 

(iii) Approval of transfers of structured settlement payment rights. 
1. No direct or indirect transfer of structured settlement payment 
rights shall be effective and no structured settlement obligor or 
annuity issuer shall be required to make any payment directly or 
indirectly to any transferee of structured settlement payment 
rights unless the transfer has been approved in advance in a final 
court order based on express findings by such court that: 

A. the transfer is in the best interest of the payee, taking into 
account the welfare and support of the payee's dependents; 

B. the payee has been advised in writing by the transferee to 
seek independent professional advice regarding the transfer and 
has either received such advice or knowingly waived such advice 
in writing; and 

C. the transfer does not contravene any applicable statute or the 
order of any court or other government authority. 

(iv) Effects of transfer of structured settlement payment rights. 
Following a transfer of structured settlement payment rights under 
this subsection: 

1. The structured settlement obligor and the annuity issuer shall, 
as to all parties except the transferee, be discharged and released 
from any and all liability for the transferred payments; 

2. The transferee shall be liable to the structured settlement 
obligor and the annuity issuer: 

A. if the transfer contravenes the terms of the structured settle- 
ment, for any taxes incurred by such parties as a consequence of 
the transfer; and 

B. for any other liabilities or costs, including reasonable costs 
and attorney's fees, arising from compliance by such parties with 
the order of the court or arising as a consequence of the 
transferee's failure to comply with this subsection; 

3. Neither the annuity issuer nor the structured settlement obligor 
may be required to divide any periodic payment between the payee 
and any transferee or assignee or between two (2) or more trans- 
ferees or assignees; and 

4. Any further transfer of structured settlement payment rights by 
the payee may be made only after compliance with all of the 
requirements of this subsection. 

(v) Procedure for approval of transfers. 

1. An application under this subsection for approval of a transfer of 
structured settlement payment rights shall be made by the trans- 
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feree and may be brought in the county in which the payee resides, 
in the county in which the structured settlement obligor or the 
annuity issuer maintains its principal place of business, or in any 
court which approved the structured settlement agreement. 
2. Not less than twenty (20) days prior to the scheduled hearing on 
any application for approval of a transfer of structured settlement 
payment rights under paragraph (B)(iii) of this subsection, the 
transferee shall file with the court and serve on all interested 
parties a notice of the proposed transfer and the application for its 
authorization, including with such notice: 

A. a copy of the transferee's application; 

B. a copy of the transfer agreement; 

C. a copy of the disclosure statement required under paragraph 
(B)(ii) of this subsection; 

D. a listing of each of the payee's dependents, together with each 
dependent's age; 

E. notification that any interested party is entitled to support, 
oppose or otherwise respond to the transferee's application, 
either in person or by counsel, by submitting written comments 
to the court or by participating in the hearing; and 

F. notification of the time and place of the hearing and notifica- 
tion of the manner in which and the time by which written 
responses to the application must be filed (which shall be not less 
than fifteen (15) days after service of the transferee's notice) in 
order to be considered by the court. 

(vi) General provisions — construction. 

1. The provisions of this subsection may not be waived by any 
payee. 

2. Any transfer agreement entered into on or after the effective 
date of this subsection by a payee who resides in this state shall 
provide that disputes under such transfer agreement, including 
any claim that the payee has breached the agreement, shall be 
determined in and under the laws of this state. No such transfer 
agreement shall authorize the transferee or any other party to 
confess judgment or consent to entry of judgment against the 
payee. 

3. No transfer of structured settlement payment rights shall 
extend to any payments that are life-contingent unless, prior to the 
date on which the payee signs the transfer agreement, the trans- 
feree has established and has agreed to maintain procedures 
reasonably satisfactory to the annuity issuer and the structured 
settlement obligor for (i) periodically confirming the payee's sur- 
vival, and (ii) giving the annuity issuer and the structured settle- 
ment obligor prompt written notice in the event of the payee's 
death. 

4. No payee who proposes to make a transfer of structured settle- 
ment payment rights shall incur any penalty, forfeit any applica- 
tion fee or other payment, or otherwise incur any liability to the 
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proposed transferee or any assignee based on any failure of such 
transfer to satisfy the conditions of this subsection. 

5. Nothing contained in this subsection shall be construed to 
authorize any transfer of structured settlement payment rights in 
contravention of any law or to imply that any transfer under a 
transfer agreement entered into prior to the effective date of this 
subsection is valid or invalid. 

6. Compliance with the requirements set forth in paragraph (B)(ii) 
of this subsection and fulfillment of the conditions set forth in 
paragraph (B)(iii) of this subsection shall be solely the responsibil- 
ity of the transferee in any transfer of structured settlement 
payment rights, and neither the structured settlement obligor nor 
the annuity issuer shall bear any responsibility for, or any liability 
arising from, noncompliance with such requirements or failure to 
fulfill such conditions. 

(vii) Effective date. This subsection shall apply to any transfer of 
structured settlement payment rights under a transfer agreement 
entered into on or after the thirtieth day after the date of enactment 
of this subsection; provided however, that nothing contained herein 
shall imply that any transfer under a transfer agreement reached 
prior to such date is either effective or ineffective; or 
(14) A claim or right to receive benefits under a special needs trust as 
described in 42 U.S.C. section 1396p(d)(4), as amended from time to time. 

History. notwithstanding court approval of the assign- 

I.C., § 28-9-109, as added by 2001, ch. 208, ment, because the payee had previously as- 

§ 2, p. 704; am. 2001, ch. 299, § 1, p. 1078. signed the payment to another party and, 

Compiler's Notes. This section is set out thus, had lost control of the payment. Foley v. 

above to correct an error appearing in subdi- Grigg, 144 Idaho 530, 164 P.3d 810 (2007). 

vision (d)(13)(B)(i)5. in the bound volume. SeC urity Interest. 

Cited in: Wiggins v. Peachtree Settlement Attorney's security interest in the promis- 

Funding, 273 Bankr. 839 (Bankr. D. Idaho sor y note automatically attached to any pro- 

2001). ceeds of the note, including any rights arising 

out of the note. The attorney identified spe- 

Analysis cific proceeds in the security agreement, in- 
cluding any judgments arising out of a collec- 

Assignment of structured settlement rights. tion action; and a party who seeks to limit the 

Security interest. type of statutory proceeds to which its secu- 
rity interest attaches must state an intent to 

Assignment of Structured Settlement limit proceeds in the security agreement. 

Rights. Karle v. Visser, 141 Idaho 804, 118 P.3d 136 

Subsection (d)(13)(B)(v), "Structured Set- (2005). 

tlement Protection Act" does not affect trans- Collateral References. Consignment 

fer agreements reached prior to its enact- transactions under Uniform Commercial 

ment; thus, a settlement payee's purported Code Article 9 on Secured Transactions. 58 

assignment of a payment transferred nothing, A.L.R. 6th 289. 

28-9-110. Security interests arising under chapter 2 or 12, title 28, 
Idaho code. 

Description Sufficient. cific proceeds in the security agreement, in- 

Attorney's security interest in the promis- eluding any judgments arising out of a collec- 

sory note automatically attached to any pro- tion action, and a party who seeks to limit the 

ceeds of the note, including any rights arising type of statutory proceeds to which its secu- 

out of the note. The attorney identified spe- rity interest attaches must state an intent to 
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limit proceeds in the security agreement. 
Karle v. Visser, 141 Idaho 804, 118 R3d 136 
(2005). 

Part 2. Effectiveness of Security Agreement — Attachment of Security 
Interest — Rights of Parties to Security Agreement 

28-9-203. Attachment and enforceability of security interest — 
Proceeds — Supporting obligations — Formal requisites. — (a) A 

security interest attaches to collateral when it becomes enforceable against 
the debtor with respect to the collateral, unless an agreement expressly 
postpones the time of attachment. 

(b) Except as otherwise provided in subsections (c) through (i) of this 
section, a security interest is enforceable against the debtor and third 
parties with respect to the collateral only if: 

(1) Value has been given; 

(2) The debtor has rights in the collateral or the power to transfer rights 
in the collateral to a secured party; and 

(3) One (1) of the following conditions is met: 

(A) the debtor has authenticated a security agreement that provides a 
description of the collateral and, if the security interest covers timber to 
be cut, a description of the land concerned; 

(B) the collateral is not a certificated security and is in the possession 
of the secured party under section 28-9-313 pursuant to the debtor's 
security agreement; 

(C) the collateral is a certificated security in registered form and the 
security certificate has been delivered to the secured party under 
section 28-8-301 pursuant to the debtor's security agreement; or 

(D) the collateral is deposit accounts, electronic chattel paper, invest- 
ment property, letter of credit rights, or electronic documents, and the 
secured party has control under section 28-7-106, 28-9-104, 28-9-105, 
28-9-106 or 28-9-107 pursuant to the debtor's security agreement. 

(c) Subsection (b) of this section is subject to section 28-4-210 on the 
security interest of a collecting bank, section 28-5-120 on the security 
interest of a letter of credit issuer or nominated person, section 28-9-110 on 
a security interest arising under chapter 2 or 12, title 28, and section 
28-9-206 on security interests in investment property 

(d) A person becomes bound as debtor by a security agreement entered 
into by another person if, by operation of law other than this chapter or by 
contract: 

(1) The security agreement becomes effective to create a security interest 
in the person's property; or 

(2) The person becomes generally obligated for the obligations of the 
other person, including the obligation secured under the security agree- 
ment, and acquires or succeeds to all or substantially all of the assets of 
the other person. 

(e) If a new debtor becomes bound as debtor by a security agreement 
entered into by another person: 
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(1) The agreement satisfies subsection (b)(3) of this section with respect 
to existing or after-acquired property of the new debtor to the extent the 
property is described in the agreement; and 

(2) Another agreement is not necessary to make a security interest in the 
property enforceable. 

(f) The attachment of a security interest in collateral gives the secured 
party the rights to proceeds provided by section 28-9-315 and is also 
attachment of a security interest in a supporting obligation for the collat- 
eral. 

(g) The attachment of a security interest in a right to payment or 
performance secured by a security interest or other lien on personal or real 
property is also attachment of a security interest in the security interest, 
mortgage or other lien. 

(h) The attachment of a security interest in a securities account is also 
attachment of a security interest in the security entitlements carried in the 
securities account. 

(i) The attachment of a security interest in a commodity account is also 
attachment of a security interest in the commodity contracts carried in the 
commodity account. 



History. 

I.C., § 28-9-203, as added by 2001, ch. 208, 
§ 2, p. 704; am. 2004, ch. 42, § 22, p. 77. 

Compiler's Notes. Sections 21 and 23 of 
S.L. 2004, ch. 42 are compiled as §§ 28-9-102 
and 28-9-207, respectively. 

Cited in: State v. Bennett, 150 Idaho 278, 
246 P.3d 387 (2010). 

Analysis 

Creation of security interest. 
Valid secured interest. 

Creation of Security Interest. 

Attorney's security interest in the promis- 
sory note automatically attached to any pro- 
ceeds of the note, including any rights arising 
out of the note. The security agreement did 
not limit the types of proceeds to which the 
attorney's security interest would attach be- 
cause the attorney identified specific proceeds 



in the security agreement. Karle v. Visser, 141 
Idaho 804, 118 P.3d 136 (2005). 

Valid Secured Interest. 

In Chapter 7 proceedings, since there was 
no written loan agreement between the debor 
and her creditor father, there was no per- 
fected security interest which could be 
avoided by the bankruptcy trustee, and thus 
debtor was entitled to a $3800 exemption 
from proceeds of the sale of her vehicle. In re 
Seibold, 351 B.R. 741 (Bankr. D. Idaho 2006). 

In adversary proceeding subsequent to clos- 
ing of bankruptcy case, debtor was not enti- 
tled to declaration that creditor was not the 
lienholder on three vehicles. Though the cer- 
tificates of title were ambiguous, the balance 
of the evidence established that the debtor 
intended the vehicles to be security for his 
debt to the creditor, as evidenced by three 
separate IOUs, and the perfected liens passed 
through bankruptcy unaffected by debtor's 
discharge. Owen v. Lundstrom (In re Owen), 
349 B.R. 66 (Bankr. D. Idaho 2006). 



OFFICIAL COMMENT 



1. Source. Former Sections 9-203, 9-115(2), 
(6). 

2. Creation, Attachment, and Enforceabil- 
ity. Subsection (a) states the general rule that 
a security interest attaches to collateral only 
when it becomes enforceable against the 
debtor. Subsection (b) specifies the circum- 
stances under which a security interest be- 
comes enforceable. Subsection (b) states three 
basic prerequisites to the existence of a secu- 
rity interest: value (paragraph (1)), rights or 



power to transfer rights in collateral (para- 
graph (2)), and agreement plus satisfaction of 
an evidentiary requirement (paragraph (3)). 
When all of these elements exist, a security 
interest becomes enforceable between the 
parties and attaches under subsection (a). 
Subsection (c) identifies certain exceptions to 
the general rule of subsection (b). 

3. Security Agreement; Authentication. 
Under subsection (b)(3), enforceability re- 
quires the debtor's security agreement and 
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compliance with an evidentiary requirement 
in the nature of a Statute of Frauds. Para- 
graph (3)(A) represents the most basic of the 
evidentiary alternatives, under which the 
debtor must authenticate a security agree- 
ment that provides a description of the collat- 
eral. Under Section 9-102, a "security agree- 
ment" is "an agreement that creates or 
provides for a security interest." Neither that 
definition nor the requirement of paragraph 
(3)(A) rejects the deeply rooted doctrine that a 
bill of sale, although absolute in form, may be 
shown in fact to have been given as security. 
Under this Article, as under prior law, a 
debtor may show by parol evidence that a 
transfer purporting to be absolute was in fact 
for security. Similarly, a self-styled "lease" 
may serve as a security agreement if the 
agreement creates a security interest. See 
Section 1-201(37) (distinguishing security in- 
terest from lease). 

4. Possession, Delivery, or Control Pursu- 
ant to Security Agreement. The other alterna- 
tives in subsection (b)(3) dispense with the 
requirement of an authenticated security 
agreement and provide alternative 
evidentiary tests. Under paragraph (3)(B), 
the secured party's possession substitutes for 
the debtor's authentication under paragraph 
(3)(A) if the secured party's possession is 
"pursuant to the debtor's security agree- 
ment." That phrase refers to the debtor's 
agreement to the secured party's possession 
for the purpose of creating a security interest. 
The phrase should not be confused with the 
phrase "debtor has authenticated a security 
agreement," used in paragraph (3)(A), which 
contemplates the debtor's authentication of a 
record. In the unlikely event that possession 
is obtained without the debtor's agreement, 
possession would not suffice as a substitute 
for an authenticated security agreement. 
However, once the security interest has be- 
come enforceable and has attached, it is not 
impaired by the fact that the secured party's 
possession is maintained without the agree- 
ment of a subsequent debtor (e.g., a trans- 
feree). Possession as contemplated by Section 
9-313 is possession for purposes of subsection 
(b)(3)(B), even though it may not constitute 
possession "pursuant to the debtor's agree- 
ment" and consequently might not serve as a 
substitute for an authenticated security 
agreement under subsection (b)(3)(A). Sub- 
section (b)(3)(C) provides that delivery of a 
certificated security to the secured party un- 
der Section 8-301 pursuant to the debtor's 
security agreement is sufficient as a substi- 
tute for an authenticated security agreement. 
Similarly, under subsection (b)(3)(D), control 
of investment property, a deposit account, 
electronic chattel paper, a letter-of-credit 
right, or electronic documents satisfies the 



evidentiary test if control is pursuant to the 
debtor's security agreement. 

5. Collateral Covered by Other Statute or 
Treaty. One evidentiary purpose of the formal 
requisites stated in subsection (b) is to mini- 
mize the possibility of future disputes as to 
the terms of a security agreement (e.g., as to 
the property that stands as collateral for the 
obligation secured). One should distinguish 
the evidentiary functions of the formal requi- 
sites of attachment and enforceability (such 
as the requirement that a security agreement 
contain a description of the collateral) from 
the more limited goals of "notice filing" for 
financing statements under Part 5, explained 
in Section 9-502, Comment 2. When perfec- 
tion is achieved by compliance with the re- 
quirements of a statute or treaty described in 
Section 9-3 11(a), such as a federal recording 
act or a certificate-of-title statute, the manner 
of describing the collateral in a registry im- 
posed by the statute or treaty may or may not 
be adequate for purposes of this section and 
Section 9-108. However, the description con- 
tained in the security agreement, not the 
description in a public registry or on a certif- 
icate of title, controls for purposes of this 
section. 

6. Debtor's Rights; Debtor's Power to 
Transfer Rights. Subsection (b)(2) conditions 
attachment on the debtor's having "rights in 
the collateral or the power to transfer rights 
in the collateral to a secured party." A debtor's 
limited rights in collateral, short of full own- 
ership, are sufficient for a security interest to 
attach. However, in accordance with basic 
personal property conveyancing principles, 
the baseline rule is that a security interest 
attaches only to whatever rights a debtor may 
have, broad or limited as those rights may be. 

Certain exceptions to the baseline rule 
enable a debtor to transfer, and a security 
interest to attach to, greater rights than the 
debtor has. See Part 3, Subpart 3 (priority 
rules). The phrase, "or the power to transfer 
rights in the collateral to a secured party," 
accommodates those exceptions. In some 
cases, a debtor may have power to transfer 
another person's rights only to a class of 
transferees that excludes secured parties. 
See, e.g., Section 2-403(2) (giving certain mer- 
chants power to transfer an entruster's rights 
to a buyer in ordinary course of business). 
Under those circumstances, the debtor would 
not have the power to create a security inter- 
est in the other person's rights, and the con- 
dition in subsection (b)(2) would not be satis- 
fied. 

7. New Debtors. Subsection (e) makes clear 
that the enforceability requirements of sub- 
section (b)(3) are met when a new debtor 
becomes bound under an original debtor's 
security agreement. If a new debtor becomes 
bound as debtor by a security agreement 
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entered into by another person, the security eral in which the secured party has a security 

agreement satisfies the requirement of sub- interest. Complex issues may arise, however, 

section (b)(3) as to the existing and after- if a supporting obligation supports many sep- 

acquired property of the new debtor to the arate obligations of a particular account 

extent the property is described in the agree- debtor and if the supported obligations are 

men t separately assigned as security to several 

Subsection (d) explains when a new debtor secured parties. The problems may be exacer- 

becomes bound. Persons who become bound bated lf a supporting obligation is limited to 

j u/o\ ,■ •, , , ,. i an aggregate amount that is less than the 

under paragraph (2) are limited to those who bb , to c ,, ,,. ,. 

, ,, * & " ., ,. , , j. ,, • • i aggregate amount of the obligations it sup- 

both become primarily liable for the original ^ ts 6 This ^^ does not con * ain provisio ^ s 

debtors obligations and succeed to (or ac- dealing with competing claims to a limited 
quire) its assets. Thus, the paragraph ex- supporting obligation. As under former Arti- 
cludes sureties and other secondary obligors de 9 the law of suretyship and the agree . 
as well as persons who become obligated men ts of the parties will control, 
through veil piercing and other non- 9 Collateral Follows Right to Payment or 
successorship doctrines. In many cases, para- Performance. Subsection (g) codifies the corn- 
graph (2) will exclude successors to the assets mon -law rule that a transfer of an obligation 
and liabilities of a division of a debtor. See secured by a security interest or other lien on 
also Section 9-508, Comment 3. personal or real property also transfers the 
8. Supporting Obligations. Under subsec- security interest or lien. See Restatement 
tion (f), a security interest in a "supporting (3d), Property (Mortgages) § 5.4(a) (1997). See 
obligation" (defined in Section 9-102) auto- also Section 9-308(e) (analogous rule for per- 
matically follows from a security interest in fection). 

the underlying, supported collateral. This re- 10. Investment Property. Subsections (h) 
suit was implicit under former Article 9. Im- and (i) make clear that attachment of a secu- 
plicit in subsection (f) is the principle that the rity interest in a securities account or corn- 
secured party's interest in a supporting obli- modity account is also attachment in security 
gation extends to the supporting obligation entitlements or commodity contracts carried 
only to the extent that it supports the collat- in the accounts. 

28-9-207. Rights and duties of secured party having possession 
or control of collateral. — (a) Except as otherwise provided in subsection 
(d) of this section, a secured party shall use reasonable care in the custody 
and preservation of collateral in the secured party's possession. In the case 
of chattel paper or an instrument, reasonable care includes taking necessary 
steps to preserve rights against prior parties unless otherwise agreed. 

(b) Except as otherwise provided in subsection (d) of this section, if a 
secured party has possession of collateral: 

(1) Reasonable expenses, including the cost of insurance and payment of 
taxes or other charges, incurred in the custody, preservation, use or 
operation of the collateral are chargeable to the debtor and are secured by 
the collateral; 

(2) The risk of accidental loss or damage is on the debtor to the extent of 
a deficiency in any effective insurance coverage; 

(3) The secured party shall keep the collateral identifiable, but fungible 
collateral may be commingled; and 

(4) The secured party may use or operate the collateral: 

(A) for the purpose of preserving the collateral or its value; 

(B) as permitted by an order of a court having competent jurisdiction; 
or 

(C) except in the case of consumer goods, in the manner and to the 
extent agreed by the debtor. 

(c) Except as otherwise provided in subsection (d) of this section, a 
secured party having possession of collateral or control of collateral under 
section 28-7-106, 28-9-104, 28-9-105, 28-9-106 or 28-9-107: 
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(1) May hold as additional security any proceeds, except money or funds, 
received from the collateral; 

(2) Shall apply money or funds received from the collateral to reduce the 
secured obligation, unless remitted to the debtor; and 

(3) May create a security interest in the collateral. 

(d) If the secured party is a buyer of accounts, chattel paper, payment 
intangibles, or promissory notes or a consignor: 

(1) Subsection (a) of this section does not apply unless the secured party 
is entitled under an agreement: 

(A) to charge back uncollected collateral; or 

(B) otherwise to full or limited recourse against the debtor or a 
secondary obligor based on the nonpayment or other default of an 
account debtor or other obligor on the collateral; and 

(2) Subsections (b) and (c) of this section do not apply. 

History. Compiler's Notes. Section 22 of S.L. 2004, 

I.C., § 28-9-207, as added by 2001, ch. 208, ch. 42 is compiled as § 28-9-203. 
§ 2, p. 704; am. 2004, ch. 42, § 23, p. 77. 

28-9-208. Additional duties of secured party having control of 
collateral. — (a) This section applies to cases in which there is no 
outstanding secured obligation and the secured party is not committed to 
make advances, incur obligations, or otherwise give value. 

(b) Within ten (10) days after receiving an authenticated demand by the 
debtor: 

(1) A secured party having control of a deposit account under section 
28-9- 104(a)(2) shall send to the bank with which the deposit account is 
maintained an authenticated statement that releases the bank from any 
further obligation to comply with instructions originated by the secured 
party; 

(2) A secured party having control of a deposit account under section 
28-9-104(a)(3) shall: 

(A) pay the debtor the balance on deposit in the deposit account; or 

(B) transfer the balance on deposit into a deposit account in the 
debtor's name; 

(3) A secured party, other than a buyer, having control of electronic 
chattel paper under section 28-9-105 shall: 

(A) communicate the authoritative copy of the electronic chattel paper 
to the debtor or its designated custodian; 

(B) if the debtor designates a custodian that is the designated custo- 
dian with which the authoritative copy of the electronic chattel paper is 
maintained for the secured party, communicate to the custodian an 
authenticated record releasing the designated custodian from any 
further obligation to comply with instructions originated by the secured 
party and instructing the custodian to comply with instructions origi- 
nated by the debtor; and 

(C) take appropriate action to enable the debtor or its designated 
custodian to make copies of or revisions to the authoritative copy which 
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add or change an identified assignee of the authoritative copy without 
the consent of the secured party; 

(4) A secured party having control of investment property under section 
28-8-106(4)(b) or 28-9-106(b) shall send to the securities intermediary or 
commodity intermediary with which the security entitlement or commod- 
ity contract is maintained an authenticated record that releases the 
securities intermediary or commodity intermediary from any further 
obligation to comply with entitlement orders or directions originated by 
the secured party; and 

(5) A secured party having control of a letter of credit right under section 
28-9-107 shall send to each person having an unfulfilled obligation to pay 
or deliver proceeds of the letter of credit to the secured party an 
authenticated release from any further obligation to pay or deliver 
proceeds of the letter of credit to the secured party 

(6) A secured party having control of an electronic document shall: 

(A) Give control of the electronic document to the debtor or its desig- 
nated custodian; 

(B) If the debtor designates a custodian that is the designated custo- 
dian with which the authoritative copy of the electronic document is 
maintained for the secured party, communicate to the custodian an 
authenticated record releasing the designated custodian from any 
further obligation to comply with instructions originated by the secured 
party and instructing the custodian to comply with instructions origi- 
nated by the debtor; and 

(C) Take appropriate action to enable the debtor or its designated 
custodian to make copies of or revisions to the authoritative copy which 
add or change an identified assignee of the authoritative copy without 
the consent of the secured party. 

History. Compiler's Notes. Section 25 of S.L. 2004, 

I.C., § 28-9-208, as added by 2001, ch. 208, ch. 42 is compiled as § 28-9-301. 
§ 2, p. 704; am. 2004, ch. 42, § 24, p. 77. 

OFFICIAL COMMENT 

1. Source. New. terms of the collateral itself. For example, if 

2. Scope and Purpose. This section imposes the collateral is a time deposit account, sub- 
duties on a secured party who has control of a section (b)(2) should not require a secured 
deposit account, electronic chattel paper, in- party with control to make an early with- 
vestment property, a letter-of-credit right, or drawal of the funds (assuming that were 
electronic documents of title. The duty to possible) in order to pay them over to the 
terminate the secured party's control is anal- debtor or put them in an account in the 
ogous to the duty to file a termination state- debtor's name. 

ment, imposed by Section 9-513. Under sub- 3. Remedy for Failure to Relinquish Con- 
section (a), it applies only when there is no trol. If a secured party fails to comply with the 
outstanding secured obligation and the se- requirements of subsection (b), the debtor has 
cured party is not committed to give value. the remedy set forth in Section 9-625(e). This 
The requirements of this section can be varied remedy is identical to that applicable to fail- 
by agreement under Section 1-102(3). For ure to provide or file a termination statement 
example, a debtor could by contract agree that under Section 9-513. 

the secured party may comply with subsec- 4. Duty to Relinquish Possession. Although 

tion (b) by releasing control more than 10 Section 9-207 addresses directly the duties of 

days after demand. Also, duties under this a secured party in possession of collateral, 

section should not be read to conflict with the that section does not require the secured 
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party to relinquish possession when the se- asmuch as problems apparently have not sur- 

cured party ceases to hold a security interest. faced in the absence of statutory duties under 

Under common law, absent agreement to the former Article 9 and the common-law duty 

contrary, the failure to relinquish possession appears to have been sufficient, this Article 

of collateral upon satisfaction of the secured does not impose a statutory duty to relinquish 

obligation would constitute a conversion. In- possession. 

Part 3. Perfection and Priority 

28-9-301. Law governing perfection and priority of security in- 
terests. — Except as otherwise provided in sections 28-9-303 through 
28-9-306, the following rules determine the law governing perfection, the 
effect of perfection or nonperfection, and the priority of a security interest in 
collateral: 

(1) Except as otherwise provided in this section, while a debtor is located 
in a jurisdiction, the local law of that jurisdiction governs perfection, the 
effect of perfection or nonperfection, and the priority of a security interest in 
collateral. 

(2) While collateral is located in a jurisdiction, the local law of that 
jurisdiction governs perfection, the effect of perfection or nonperfection, and 
the priority of a possessory security interest in that collateral. 

(3) Except as otherwise provided in subsection (4) of this section, while 
tangible negotiable documents, goods, instruments, money or tangible 
chattel paper is located in a jurisdiction, the local law of that jurisdiction 
governs: 

(A) Perfection of a security interest in the goods by filing a fixture filing; 

(B) Perfection of a security interest in timber to be cut; and 

(C) The effect of perfection or nonperfection and the priority of a 
nonpossessory security interest in the collateral. 

(4) The local law of the jurisdiction in which the wellhead or minehead is 
located governs perfection, the effect of perfection or nonperfection, and the 
priority of a security interest in as-extracted collateral. 

History. Compiler's Notes. Sections 24 and 26 of 

I.C., § 28-9-301, as added by 2001, ch. 208, S.L. 2004, ch. 42 are compiled as §§ 28-9-208 
§ 2, p. 704; am. 2004, ch. 42, § 25, p. 77. and 28-9-310, respectively. 

OFFICIAL COMMENT 

1. Source. Former Sections 9-103(l)(a), (b), priority of" security interests. Priority, in this 
9-103(3)(a), (b), 9-103(5), substantially modi- context, subsumes all of the rules in Part 3, 
fied. including "cut off or "take free" rules such as 

2. Scope of This Subpart. Part 3, Subpart 1 Sections 9-317(b), (c), and (d), 9-320(a), (b), 
(Sections 9-301 through 9-307) contains and (d), and 9-332. This subpart does not 
choice-of-law rules similar to those of former address choice of law for other purposes. For 
Section 9-103. Former Section 9-103 gener- example, the law applicable to issues such as 
ally addresses which State's law governs "per- attachment, validity, characterization (e.g., 
fection and the effect of perfection or non- true lease or security interest), and enforce- 
perfection of" security interests. See, e.g., ment is governed by the rules in Section 
former Section 9-103(l)(b). This Article fol- 1-105; that governing law typically is speci- 
lows the broader and more precise formula- fied in the same agreement that contains the 
tion in former Section 9-103(6)(b), which was security agreement. And, another jurisdic- 
revised in connection with the promulgation tion's law may govern other third-party mat- 
of Revised Article 8 in 1994: "perfection, the ters addressed in this Article. See Section 
effect of perfection or non-perfection, and the 9-401, Comment 3. 
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3. Scope of Referral. In designating the 
jurisdiction whose law governs, this Article 
directs the court to apply only the substantive 
("local") law of a particular jurisdiction and 
not its choice-of-law rules. 

Example 1: Litigation over the priority of a 
security interest in accounts arises in State X. 
State X has adopted the official text of this 
Article, which provides that priority is deter- 
mined by the local law of the jurisdiction in 
which the debtor is located. See Section 
9-301(1). The debtor is located in State Y. 
Even if State Y has retained former Article 9 
or enacted a nonuniform choice-of-law rule 
(e.g., one that provides that perfection is gov- 
erned by the law of State Z), a State X court 
should look only to the substantive law of 
State Y and disregard State Y's choice-of-law 
rule. State Y's substantive law (e.g., its Sec- 
tion 9-501) provides that financing state- 
ments should be filed in a filing office in State 
Y Note, however, that if the identical perfec- 
tion issue were to be litigated in State Y, the 
court would look to State Y's former Section 
9-103 or nonuniform 9-301 and conclude that 
a filing in State Y is ineffective. 

Example 2: In the preceding Example, 
assume that State X has adopted the official 
text of this Article, and State Y has adopted a 
nonuniform Section 9-301(1) under which 
perfection is governed by the whole law of 
State X, including its choice-of-law rules. If 
litigation occurs in State X, the court should 
look to the substantive law of State Y, which 
provides that financing statements are to be 
filed in a filing office in State Y. If litigation 
occurs in State Y, the court should look to the 
law of State X, whose choice-of-law rule re- 
quires that the court apply the substantive 
law of State Y. Thus, regardless of the juris- 
diction in which the litigation arises, the 
financing statement should be filed in State Y 

4. Law Governing Perfection: General 
Rule. Paragraph (1) contains the general rule: 
the law governing perfection of security inter- 
ests in both tangible and intangible collateral, 
whether perfected by filing or automatically, 
is the law of the jurisdiction of the debtor's 
location, as determined under Section 9-307. 

Paragraph (1) substantially simplifies the 
choice-of-law rules. Former Section 9-103 con- 
tained different choice-of-law rules for differ- 
ent types of collateral. Under Section 
9-301(1), the law of a single jurisdiction gov- 
erns perfection with respect to most types of 
collateral, both tangible and intangible. Para- 
graph (1) eliminates the need for former Sec- 
tion 9-103(l)(c), which concerned purchase- 
money security interests in tangible collateral 
that is intended to move from one jurisdiction 
to the other. It is likely to reduce the fre- 
quency of cases in which the governing law 
changes after a financing statement is prop- 
erly filed. (Presumably, debtors change their 



own location less frequently than they change 
the location of their collateral.) The approach 
taken in paragraph (1) also eliminates some 
difficult priority issues and the need to distin- 
guish between "mobile" and "ordinary" goods, 
and it reduces the number of filing offices in 
which secured parties must file or search 
when collateral is located in several jurisdic- 
tions. 

5. Law Governing Perfection: Exceptions. 
The general rule is subject to several excep- 
tions. It does not apply to goods covered by a 
certificate of title (see Section 9-303), deposit 
accounts (see Section 9-304), investment 
property (see Section 9-305), or letter-of- 
credit rights (see Section 9-306). Nor does it 
apply to possessory security interests, i.e., 
security interests that the secured party has 
perfected by taking possession of the collat- 
eral (see paragraph (2)), security interests 
perfected by filing a fixture filing (see sub- 
paragraph (3)(A)), security interests in timber 
to be cut (subparagraph (3)(B)), or security 
interests in as-extracted collateral (see para- 
graph (4)). 

a. Possessory Security Interests. Para- 
graph (2) applies to possessory security inter- 
ests and provides that perfection is governed 
by the local law of the jurisdiction in which 
the collateral is located. This is the rule of 
former Section 9-103(l)(b), except paragraph 
(2) eliminates the troublesome "last event" 
test of former law. 

The distinction between nonpossessory 
and possessory security interests creates the 
potential for the same jurisdiction to apply 
two different choice-of-law rules to determine 
perfection in the same collateral. For exam- 
ple, were a secured party in possession of an 
instrument or a tangible document to relin- 
quish possession in reliance on temporary 
perfection, the applicable law immediately 
would change from that of the location of the 
collateral to that of the location of the debtor. 
The applicability of two different choice-of- 
law rules for perfection is unlikely to lead to 
any material practical problems. The perfec- 
tion rules of one Article 9 jurisdiction are 
likely to be identical to those of another. 
Moreover, under paragraph (3), the relative 
priority of competing security interests in 
tangible collateral is resolved by reference to 
the law of the jurisdiction in which the collat- 
eral is located, regardless of how the security 
interests are perfected. 

b. Fixtures. Application of the general rule 
in paragraph (1) to perfection of a security 
interest in fixtures would yield strange re- 
sults. For example, perfection of a security 
interest in fixtures located in Arizona and 
owned by a Delaware corporation would be 
governed by the law of Delaware. Although 
Delaware law would send one to a filing office 
in Arizona for the place to file a financing 
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statement as a fixture filing, see Section 
9-501, Delaware law would not take account 
of local, nonuniform, real-property filing and 
recording requirements that Arizona law 
might impose. For this reason, paragraph 
(3)(A) contains a special rule for security 
interests perfected by a fixture filing; the law 
of the jurisdiction in which the fixtures are 
located governs perfection, including the for- 
mal requisites of a fixture filing. Under para- 
graph (3)(C), the same law governs priority. 
Fixtures are "goods" as defined in Section 
9-102. 

c. Timber to Be Cut. Application of the 
general rule in paragraph (1) to perfection of a 
security interest in timber to be cut would 
yield undesirable results analogous to those 
described with respect to fixtures. Paragraph 
(3)(B) adopts a similar solution: perfection is 
governed by the law of the jurisdiction in 
which the timber is located. As with fixtures, 
under paragraph (3)(C), the same law governs 
priority. Timber to be cut also is "goods" as 
defined in Section 9-102. 

Paragraph (3)(B) applies only to "timber to 
be cut," not to timber that has been cut. 
Consequently, once the timber is cut, the 
general choice-of-law rule in paragraph (1) 
becomes applicable. To ensure continued per- 
fection, a secured party should file in both the 
jurisdiction in which the timber to be cut is 
located and in the state where the debtor is 
located. The former filing would be with the 
office in which a real property mortgage 
would be filed, and the latter would be a 
central filing. See Section 9-501. 

d. As-Extracted Collateral. Paragraph (4) 
adopts the rule of former Section 9-103(5) 
with respect to certain security interests in 
minerals and related accounts. Like security 
interests in fixtures perfected by filing a fix- 
ture filing, security interests in minerals that 
are as-extracted collateral are perfected by 
filing in the office designated for the filing or 
recording of a mortgage on the real property. 
For the same reasons, the law governing 
perfection and priority is the law of the juris- 
diction in which the wellhead or minehead is 
located. 

6. Change in Law Governing Perfection. 
When the debtor changes its location to an- 
other jurisdiction, the jurisdiction whose law 
governs perfection under paragraph (1) 
changes, as well. Similarly, the law governing 
perfection of a possessory security interest in 
collateral under paragraph (2) changes when 
the collateral is removed to another jurisdic- 
tion. Nevertheless, these changes will not 
result in an immediate loss of perfection. See 
Section 9-3 16(a), (b). 

7. Law Governing Effect of Perfection and 
Priority: Goods, Documents, Instruments, 
Money, Negotiable Documents, and Tangible 
Chattel Paper. Under former Section 9-103, 



the law of a single jurisdiction governed both 
questions of perfection and those of priority. 
This Article generally adopts that approach. 
See paragraph (1). But the approach may 
create problems if the debtor and collateral 
are located in different jurisdictions. For ex- 
ample, assume a security interest in equip- 
ment located in Pennsylvania is perfected by 
filing in Illinois, where the debtor is located. If 
the law of the jurisdiction in which the debtor 
is located were to govern priority, then the 
priority of an execution lien on goods located 
in Pennsylvania would be governed by rules 
enacted by the Illinois legislature. 

To address this problem, paragraph (3)(C) 
divorces questions of perfection from ques- 
tions of "the effect of perfection or 
nonperfection and the priority of a security 
interest." Under paragraph (3)(C), the rights 
of competing claimants to tangible collateral 
are resolved by reference to the law of the 
jurisdiction in which the collateral is located. 
A similar bifurcation applied to security inter- 
ests in investment property under former 
Section 9-103(6). See Section 9-305. 

Paragraph (3XC) applies the law of the 
situs to determine priority only with respect 
to goods (including fixtures), instruments, 
money, tangible negotiable documents, and 
tangible chattel paper. Compare former Sec- 
tion 9-103(1), which applied the law of the 
location of the collateral to documents, instru- 
ments, and "ordinary" (as opposed to "mo- 
bile") goods. This Article does not distinguish 
among types of goods. The ordinary obile 
goods distinction appears to address concerns 
about where to file and search, rather than 
concerns about priority. There is no reason to 
preserve this distinction under the bifurcated 
approach. 

Particularly serious confusion may arise 
when the choice-of-law rules of a given juris- 
diction result in each of two competing secu- 
rity interests in the same collateral being 
governed by a different priority rule. The 
potential for this confusion existed under for- 
mer Section 9-103(4) with respect to chattel 
paper: Perfection by possession was governed 
by the law of the location of the paper, 
whereas perfection by filing was governed by 
the law of the location of the debtor. Consider 
the mess that would have been created if the 
language or interpretation of former Section 
9-308 were to differ in the two relevant 
States, or if one of the relevant jurisdictions 
(e.g., a foreign country) had not adopted Arti- 
cle 9. The potential for confusion could have 
been exacerbated when a secured party per- 
fected both by taking possession in the State 
where the collateral is located (State A) and 
by filing in the State where the debtor is 
located (State B) — a common practice for 
some chattel paper financers. By providing 
that the law of the jurisdiction in which the 
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collateral is located governs priority, para- specifying the location of non-U. S. debtors for 

graph (3) substantially diminishes this prob- purposes of this Part. The rule appears in 

lem. Section 9-307 and is explained in the Report- 

8. Non-U.S. Debtors. This Article applies ers' Comments following that section. Former 

the same choice-of-law rules to all debtors, Section 9-103(3)(c), which contained a special 

foreign and domestic. For example, it adopts choice-of-law rule governing security inter- 

the bifurcated approach for determining the e sts created by debtors located in a non-U. S. 

law applicable to security interests in goods jurisdiction, proved unsatisfactory and was 

and other tangible collateral. See Comment deleted. 
5. a., above. The Article contains a new rule 

28-9-303. Law governing perfection and priority of security inter- 
ests in goods covered by a certificate of title. 

Choice of Law. Idaho law, therefore, determined whether a 

Under subsection (b), Chapter 7 debtors' creditor's security interest was perfected 

vehicle ceased to be covered by a California prior to the 11 U.S.C.S. § 547 preference 

certificate of title and became covered by the period. Gugino v. Wachovia Dealer Servs. (In 

Idaho certificate of title laws at the time the re Owen), 2009 Bankr. LEXIS 3318 (Bankr. D. 

application for an Idaho title was tendered; Idaho July 15, 2009). 

28-9-304. Law governing perfection and priority of security in- 
terests in deposit accounts. — (a) The local law of a bank's jurisdiction 
governs perfection, the effect of perfection or nonperfection, and the priority 
of a security interest in a deposit account maintained with that bank. 

(b) The following rules determine a bank's jurisdiction for purposes of this 
part: 

(1) If an agreement between the bank and its customer governing the 
deposit account expressly provides that a particular jurisdiction is the 
bank's jurisdiction for purposes of this part, this chapter, or the uniform 
commercial code, that jurisdiction is the bank's jurisdiction. 

(2) If paragraph (1) of this subsection does not apply and an agreement 
between the bank and its customer governing the deposit account ex- 
pressly provides that the agreement is governed by the law of a particular 
jurisdiction, that jurisdiction is the bank's jurisdiction. 

(3) If neither paragraph (1) nor (2) of this subsection applies and an 
agreement between the bank and its customer governing the deposit 
account expressly provides that the deposit account is maintained at an 
office in a particular jurisdiction, that jurisdiction is the bank's jurisdic- 
tion. 

(4) If none of the preceding paragraphs apply, the bank's jurisdiction is 
the jurisdiction in which the office identified in an account statement as 
the office serving the customer's account is located. 

(5) If none of the preceding paragraphs apply, the bank's jurisdiction is 
the jurisdiction in which the chief executive office of the bank is located. 

History. Compiler's Notes. Sections 1 and 3 of S.L. 

I.C., § 28-9-304, as added by 2001, ch. 208, 2002, ch. 107 are compiled as §§ 28-9-102 and 
§ 2, p. 704; am. 2002, ch. 107, § 2, p. 290. 28-9-309, respectively. 

28-9-307. Location of debtor. [Effective July 1, 2013.] — (a) In this 
section, "place of business" means a place where a debtor conducts its 
affairs. 
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(b) Except as otherwise provided in this section, the following rules 
determine a debtor's location: 

(1) A debtor who is an individual is located at the individual's principal 
residence. 

(2) A debtor that is an organization and has only one (1) place of business 
is located at its place of business. 

(3) A debtor that is an organization and has more than one (1) place of 
business is located at its chief executive office. 

(c) Subsection (b) of this section applies only if a debtor's residence, place 
of business, or chief executive office, as applicable, is located in a jurisdiction 
whose law generally requires information concerning the existence of a 
nonpossessory security interest to be made generally available in a filing, 
recording or registration system as a condition or result of the security 
interest's obtaining priority over the rights of a lien creditor with respect to 
the collateral. If subsection (b) of this section does not apply, the debtor is 
located in the District of Columbia. 

(d) A person that ceases to exist, have a residence, or have a place of 
business continues to be located in the jurisdiction specified by subsections 
(b) and (c) of this section. 

(e) A registered organization that is organized under the law of a state is 
located in that state. 

(f) Except as otherwise provided in subsection (i) of this section, a 
registered organization that is organized under the law of the United States 
and a branch or agency of a bank that is not organized under the law of the 
United States or a state are located: 

(1) In the state that the law of the United States designates, if the law 
designates a state of location; 

(2) In the state that the registered organization, branch or agency 
designates, if the law of the United States authorizes the registered 
organization, branch or agency to designate its state of location, including 
by designating its main office, home office or other comparable office; or 

(3) In the District of Columbia, if neither paragraph (1) nor paragraph (2) 
of this subsection applies. 

(g) A registered organization continues to be located in the jurisdiction 
specified by subsection (e) or (f) of this section notwithstanding: 

(1) The suspension, revocation, forfeiture or lapse of the registered 
organization's status as such in its jurisdiction of organization; or 

(2) The dissolution, winding up, or cancellation of the existence of the 
registered organization. 

(h) The United States is located in the District of Columbia. 

(i) A branch or agency of a bank that is not organized under the law of the 
United States or a state is located in the state in which the branch or agency 
is licensed, if all branches and agencies of the bank are licensed in only one 
(1) state. 

(j) A foreign air carrier under the federal aviation act of 1958, as 
amended, is located at the designated office of the agent upon which service 
of process may be made on behalf of the carrier. 

(k) This section applies only for purposes of this part. 
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History. home office or other comparable office" in 

I.C., § 28-9-307, as added by 2001, ch. 208, paragraph (f)(2). 

§ 2, p. 704; am. 2012, ch. 145, § 3, p. 381. The federal aviation act of 1958, referred to 

Compiler's Notes. For this section as ef- in subsection (j), is codified as 49 U.S.C.S. 

fective until July 1, 2013, see the bound § 40101 et seq. 

volume. Section 22 of S.L. 2012, ch 145 provided 

The 2012 amendment, by ch. 145, inserted that the act should take effect on and after 

"including by designating its main office, July 1, 2013. 

28-9-309. Security interest perfected upon attachment. — The 

following security interests are perfected when they attach: 

(1) A purchase-money security interest in consumer goods, except as 
otherwise provided in section 28-9-3 11(b) with respect to consumer goods 
that are subject to a statute or treaty described in section 28-9-3 11(a); 

(2) An assignment of accounts or payment intangibles which does not by 
itself or in conjunction with other assignments to the same assignee transfer 
a significant part of the assignor's outstanding accounts or payment 
intangibles; 

(3) A sale of a payment intangible; 

(4) A sale of a promissory note; 

(5) A security interest created by the assignment of a health care 
insurance receivable to the provider of the health care goods or services; 

(6) A security interest arising under section 28-2-401, 28-2-505, 28-2- 
711(3) or 28-12-508(5), until the debtor obtains possession of the collateral; 

(7) A security interest of a collecting bank arising under section 28-4-210; 

(8) A security interest of an issuer or nominated person arising under 
section 28-5-120; 

(9) A security interest arising in the delivery of a financial asset under 
section 28-9-206(c); 

(10) A security interest in investment property created by a broker or 
securities intermediary; 

(11) A security interest in a commodity contract or a commodity account 
created by a commodity intermediary; 

(12) An assignment for the benefit of all creditors of the transferor and 
subsequent transfers by the assignee thereunder; 

(13) A security interest created by an assignment of a beneficial interest 
in a decedent's estate; and 

(14) A sale by an individual of an account that is a right to payment of 
winnings in a lottery or other game of chance. 

History. Collateral References. Creation and per- 

I.C., § 28-9-309, as added by 2001, ch. 208, fection of security interests in insurance pro- 

§ 2, p. 704; am. 2002, ch. 107, § 3, p. 290. ceeds under Article 9 of Uniform Commercial 

Compiler's Notes. Sections 2 and 4 of S.L. Code. 47 A.L.R.6th 347. 

2002, ch. 107 are compiled as §§ 28-9-304 and 

28-9-515, respectively. 

28-9-310. When filing required to perfect security interest or 
agricultural lien — Security interests and agricultural liens to 
which filing provisions do not apply. — (a) Except as otherwise 
provided in subsection (b) of this section and section 28-9-3 12(b), a financing 
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statement must be filed to perfect all security interests and agricultural 
liens. 

(b) The filing of a financing statement is not necessary to perfect a 
security interest: 

(1) That is perfected under section 28-9-308(d), (e), (f) or (g); 

(2) That is perfected under section 28-9-309 when it attaches; 

(3) In property subject to a statute, regulation or treaty described in 
section 28-9-3 11(a); 

(4) In goods in possession of a bailee which is perfected under section 
28-9-312(d)(l) or (2); 

(5) In certificated securities, documents, goods or instruments which is 
perfected without filing, control, or possession under section 28-9-3 12(e), 
(f) or (g); 

(6) In collateral in the secured party's possession under section 28-9-313; 

(7) In a certificated security which is perfected by delivery of the security 
certificate to the secured party under section 28-9-313; 

(8) In deposit accounts, electronic chattel paper, electronic documents, 
investment property, or letter of credit rights which is perfected by control 
under section 28-9-314; 

(9) In proceeds which is perfected under section 28-9-315; 

(10) That is perfected under section 28-9-316; or 

(11) In timber sold by the state of Idaho. 

(c) If a secured party assigns a perfected security interest or agricultural 
lien, a filing under this chapter is not required to continue the perfected 
status of the security interest against creditors of and transferees from the 
original debtor. 

History. S.L. 2004, ch. 42 are compiled as §§ 28-9-301 

I.C., § 28-9-310, as added by 2001, ch. 208, and 28-9-312, respectively. 

§ 2, p. 704; am. 2004, ch. 42, § 26, p. 77; am. The 2010 amendment, by ch. 154, added 

2010, ch. 154, § 1, p. 329. paragraph (b)(ll). 
Compiler's Notes. Sections 25 and 27 of 

28-9-311. Perfection of security interests in property subject to 
certain statutes, regulations and treaties. [Effective 
until July 1, 2013.] 

Automobiles. section. Gugino v. GMAC (In re Laursen), 391 

A security interest in an automobile is per- B.R. 47 (Bankr. D. Idaho 2008). 
fected under §§ 49-504 and 49-510, not this 

28-9-311. Perfection of security interests in property subject to 
certain statutes, regulations and treaties. [Effective July 1, 2013.] — 

(a) Except as otherwise provided in subsection (d) of this section, the filing 
of a financing statement is not necessary or effective to perfect a security 
interest in property subject to: 

(1) A statute, regulation or treaty of the United States whose require- 
ments for a security interest's obtaining priority over the rights of a lien 
creditor with respect to the property preempt section 28-9-3 10(a), Idaho 
Code; 
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(2) Section 49-510, Idaho Code; or 

(3) A statute of another jurisdiction which provides for a security interest 
to be indicated on a certificate of title as a condition or result of the 
security interest's obtaining priority over the rights of a lien creditor with 
respect to the property. 

(b) Compliance with the requirements of a statute, regulation or treaty 
described in subsection (a) of this section for obtaining priority over the 
rights of a lien creditor is equivalent to the filing of a financing statement 
under this chapter. Except as otherwise provided in subsection (d) of this 
section and sections 28-9-313 and 28-9-3 16(d) and (e), Idaho Code, for goods 
covered by a certificate of title, a security interest in property subject to a 
statute, regulation or treaty described in subsection (a) of this section may 
be perfected only by compliance with those requirements, and a security 
interest so perfected remains perfected notwithstanding a change in the use 
or transfer of possession of the collateral. 

(c) Except as otherwise provided in subsection (d) of this section and 
section 28-9-3 16(d) and (e), Idaho Code, duration and renewal of perfection 
of a security interest perfected by compliance with the requirements 
prescribed by a statute, regulation or treaty described in subsection (a) of 
this section are governed by the statute, regulation or treaty. In other 
respects, the security interest is subject to this chapter. 

(d) During any period in which collateral subject to a statute specified in 
subsection (a)(2) of this section is inventory held for sale or lease by a person 
or leased by that person as lessor and that person is in the business of 
selling or leasing goods of that kind, this section does not apply to a security 
interest in that collateral created by that person as debtor. 

History. on a certificate of title as a condition" for "A 

I.C., § 28-9-311, as added by 2001, ch. 208, certificate of title statute of another jurisdic- 

§ 2, p. 704; am. 2012, ch. 145, § 4, p. 381. tion which provides for a security interest to 

Compiler's Notes. For this section as ef- be indicated on the certificate as a condition" 

fective until July 1, 2013, see the bound in paragraph (a)(3). 
volume. Section 22 of S.L. 2012, ch 145 provided 

The 2012 amendment, by ch. 145, substi- that the act should take effect on and after 

tuted "A statute of another jurisdiction which July 1 2013 
provides for a security interest to be indicated 

28-9-312. Perfection of security interests in chattel paper, de- 
posit accounts, documents, goods covered by documents, instru- 
ments, investment property, letter of credit rights and money — 
Perfection by permissive filing — Temporary perfection without 
filing or transfer of possession. — (a) A security interest in chattel 
paper, negotiable documents, instruments or investment property may be 
perfected by filing. 

(b) Except as otherwise provided in section 28-9-3 15(c) and (d) for 
proceeds: 

(1) A security interest in a deposit account may be perfected only by 
control under section 28-9-314; 

(2) And except as otherwise provided in section 28-9-308(d), a security 
interest in a letter of credit right may be perfected only by control under 
section 28-9-314; and 
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(3) A security interest in money may be perfected only by the secured 
party's taking possession under section 28-9-313. 

(c) While goods are in the possession of a bailee that has issued a 
negotiable document covering the goods: 

(1) A security interest in the goods may be perfected by perfecting a 
security interest in the document; and 

(2) A security interest perfected in the document has priority over any 
security interest that becomes perfected in the goods by another method 
during that time. 

(d) While goods are in the possession of a bailee that has issued a 
nonnegotiable document covering the goods, a security interest in the goods 
may be perfected by: 

(1) Issuance of a document in the name of the secured party; 

(2) The bailee's receipt of notification of the secured party's interest; or 

(3) Filing as to the goods. 

(e) A security interest in certificated securities, negotiable documents or 
instruments is perfected without filing or the taking of possession or control 
for a period of twenty (20) days from the time it attaches to the extent that 
it arises for new value given under an authenticated security agreement. 

(f) A perfected security interest in a negotiable document or goods in 
possession of a bailee, other than one that has issued a negotiable document 
for the goods, remains perfected for twenty (20) days without filing if the 
secured party makes available to the debtor the goods or documents 
representing the goods for the purpose of: 

(1) Ultimate sale or exchange; or 

(2) Loading, unloading, storing, shipping, transshipping, manufacturing, 
processing or otherwise dealing with them in a manner preliminary to 
their sale or exchange. 

(g) A perfected security interest in a certificated security or instrument 
remains perfected for twenty (20) days without filing if the secured party 
delivers the security certificate or instrument to the debtor for the purpose 
of: 

(1) Ultimate sale or exchange; or 

(2) Presentation, collection, enforcement, renewal or registration of 
transfer. 

(h) After the twenty (20) day period specified in subsection (e), (f) or (g) of 
this section expires, perfection depends upon compliance with this chapter. 

History. Collateral References. Perfection of secu- 

I.C., § 28-9-312, as added by 2001, ch. 208, rity interests by possession, delivery, or con- 

§ 2, p. 704; am. 2004, ch. 42, § 27, p. 77. trol under revised article 9 of Uniform Corn- 
Compiler's Notes. Section 26 of S.L. 2004, mercial Code. 53 A.L.R.6th 159. 

ch. 42 is compiled as § 28-9-310. 

OFFICIAL COMMENT 

1. Source. Former Section 9-304, with ad- portant change from former Article 9, under 
ditions and some changes. which the secured party's taking possession of 

2. Instruments. Under subsection (a), a se- an instrument was the only method of achiev- 
curity interest in instruments may be per- ing long-term perfection. The rule is likely to 
fected by filing. This rule represents an im- be particularly useful in transactions involv- 
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ing a large number of notes that a debtor uses 
as collateral but continues to collect from the 
makers. A security interest perfected by filing 
is subject to defeat by certain subsequent 
purchasers (including secured parties). Under 
Section 9-330(d), purchasers for value who 
take possession of an instrument without 
knowledge that the purchase violates the 
rights of the secured party generally would 
achieve priority over a security interest in the 
instrument perfected by filing. In addition, 
Section 9-331 provides that filing a financing 
statement does not constitute notice that 
would preclude a subsequent purchaser from 
becoming a holder in due course and taking 
free of all claims under Section 3-306. 

3. Chattel Paper; Negotiable Documents. 
Subsection (a) further provides that filing is 
available as a method of perfection for secu- 
rity interests in chattel paper and negotiable 
documents. Tangible chattel paper is some- 
times delivered to the assignee, and some- 
times left in the hands of the assignor for 
collection. Subsection (a) allows the assignee 
to perfect its security interest by filing in the 
latter case. Alternatively, the assignee may 
perfect by taking possession. See Section 
9-313(a). An assignee of electronic chattel 
paper may perfect by taking control. See 
Sections 9-314(a), 9-105. The security interest 
of an assignee who takes possession or control 
may qualify for priority over a competing 
security interest perfected by filing. See Sec- 
tion 9-330. 

Negotiable documents may be, and usu- 
ally are, delivered to the secured party. See 
Article 1, Section 1-201 (definition of "deliv- 
ery"). The secured party's taking possession of 
a tangible document or control of an electronic 
document will suffice as a perfection step. See 
Sections 9-313(a), 9-314 and 7-106. However, 
as is the case with chattel paper, a security 
interest in a negotiable document may be 
perfected by filing. 

4. Investment Property. A security interest 
in investment property, including certificated 
securities, uncertificated securities, security 
entitlements, and securities accounts, may be 
perfected by filing. However, security inter- 
ests created by brokers, securities intermedi- 
aries, or commodity intermediaries are auto- 
matically perfected; filing is of no effect. See 
Section 9-309(10), (11). A security interest in 
all kinds of investment property also may be 
perfected by control, see Sections 9-314, 
9-106, and a security interest in a certificated 
security also may be perfected by the secured 
party's taking delivery under Section 8-301. 
See Section 9-3 13(a). A security interest per- 
fected only by filing is subordinate to a con- 
flicting security interest perfected by control 
or delivery. See Section 9-328(1), (5). Thus, 
although filing is a permissible method of 
perfection, a secured party who perfects by 



filing takes the risk that the debtor has 
granted or will grant a security interest in the 
same collateral to another party who obtains 
control. Also, perfection by filing would not 
give the secured party protection against 
other types of adverse claims, since the Arti- 
cle 8 adverse claim cut-off rules require con- 
trol. See Section 8-510. 

5. Deposit Accounts. Under new subsection 
(b)(1), the only method of perfecting a security 
interest in a deposit account as original col- 
lateral is by control. Filing is ineffective, ex- 
cept as provided in Section 9-315 with respect 
to proceeds. As explained in Section 9-104, 
"control" can arise as a result of an agreement 
among the secured party, debtor, and bank, 
whereby the bank agrees to comply with in- 
structions of the secured party with respect to 
disposition of the funds on deposit, even 
though the debtor retains the right to direct 
disposition of the funds. Thus, subsection 
(b)(1) takes an intermediate position between 
certain non-UCC law, which conditions the 
effectiveness of a security interest on the 
secured party's enjoyment of such dominion 
and control over the deposit account that the 
debtor is unable to dispose of the funds, and 
the approach this Article takes to securities 
accounts, under which a secured party who is 
unable to reach the collateral without resort 
to judicial process may perfect by filing. By 
conditioning perfection on "control," rather 
than requiring the secured party to enjoy 
absolute dominion to the exclusion of the 
debtor, subsection (b)(1) permits perfection in 
a wide variety of transactions, including those 
in which the secured party actually relies on 
the deposit account in extending credit and 
maintains some meaningful dominion over it, 
but does not wish to deprive the debtor of 
access to the funds altogether. 

6. Letter-of-Credit Rights. Letter-of-credit 
rights commonly are "supporting obligations," 
as defined in Section 9-102. Perfection as to 
the related account, chattel paper, document, 
general intangible, instrument, or investment 
property will perfect as to the letter-of-credit 
rights. See Section 9-308(d). Subsection (b)(2) 
provides that, in other cases, a security inter- 
est in a letter-of-credit right may be perfected 
only by control. "Control," for these purposes, 
is explained in Section 9-107. 

7. Goods Covered by Document of Title. 
Subsection (c) applies to goods in the posses- 
sion of a bailee who has issued a negotiable 
document covering the goods. Subsection (d) 
applies to goods in the possession of a bailee 
who has issued a nonnegotiable document of 
title, including a document of title that is 
"non-negotiable" under Section 7-104. Section 
9-313 governs perfection of a security interest 
in goods in the possession of a bailee who has 
not issued a document of title. 
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Subsection (c) clarifies the perfection and 
priority rules in former Section 9-304(2). Con- 
sistently with the provisions of Article 7, 
subsection (c) takes the position that, as long 
as a negotiable document covering goods is 
outstanding, title to the goods is, so to say, 
locked up in the document. Accordingly, a 
security interest in goods covered by a nego- 
tiable document may be perfected by perfect- 
ing a security interest in the document. The 
security interest also may be perfected by 
another method, e.g., by filing. The priority 
rule in subsection (c) governs only priority 
between (i) a security interest in goods which 
is perfected by perfecting in the document and 
(ii) a security interest in the goods which 
becomes perfected by another method while 
the goods are covered by the document. 

Example 1: While wheat is in a grain 
elevator and covered by a negotiable ware- 
house receipt, Debtor creates a security inter- 
est in the wheat in favor of SP-1 and SP-2. 
SP-1 perfects by filing a financing statement 
covering "wheat." Thereafter, SP-2 perfects by 
filing a financing statement describing the 
warehouse receipt. Subsection (c)(1) provides 
that SP-2's security interest is perfected. Sub- 
section (c)(2) provides that SP-2's security 
interest is senior to SP-l's. 

Example 2: The facts are as in Example 1, 
but SP-l's security interest attached and was 
perfected before the goods were delivered to 
the grain elevator. Subsection (c)(2) does not 
apply, because SP-l's security interest did not 
become perfected during the time that the 
wheat was in the possession of a bailee. 
Rather, the first-to-file-or-perfect priority rule 
applies. See Sections 9-322 and 7-503. 

A secured party may become "a holder to 
whom a negotiable document of title has been 
duly negotiated" under Section 7-501. If so, 
the secured party acquires the rights specified 
by Article 7. Article 9 does not limit those 
rights, which may include the right to priority 
over an earlier-perfected security interest. 
See Section 9-33 1(a). 

Subsection (d) takes a different approach 
to the problem of goods covered by a nonne- 
gotiable document. Here, title to the goods is 
not looked on as being locked up in the docu- 
ment, and the secured party may perfect its 
security interest directly in the goods by filing 
as to them. The subsection provides two other 
methods of perfection: issuance of the docu- 
ment in the secured party's name (as con- 
signee of a straight bill of lading or the person 
to whom delivery would be made under a 
non-negotiable warehouse receipt) and re- 
ceipt of notification of the secured party's 
interest by the bailee. Perfection under sub- 
section (d) occurs when the bailee receives 
notification of the secured party's interest in 
the goods, regardless of who sends the notifi- 
cation. Receipt of notification is effective to 



perfect, regardless of whether the bailee re- 
sponds. Unlike former Section 9-304(3), from 
which it derives, subsection (d) does not apply 
to goods in the possession of a bailee who has 
not issued a document of title. Section 
9-3 13(c) covers that case and provides that 
perfection by possession as to goods not cov- 
ered by a document requires the bailee's ac- 
knowledgment. 

8. Temporary Perfection Without Having 
First Otherwise Perfected. Subsection (e) fol- 
lows former Section 9-304(4) in giving per- 
fected status to security interests in certifi- 
cated securities, instruments, and negotiable 
documents for a short period (reduced from 21 
to 20 days, which is the time period generally 
applicable in this Article), although there has 
been no filing and the collateral is in the 
debtor's possession or control. The 20-day 
temporary perfection runs from the date of 
attachment. There is no limitation on the 
purpose for which the debtor is in possession, 
but the secured party must have given "new 
value" (defined in Section 9-102) under an 
authenticated security agreement. 

9. Maintaining Perfection After Surrender- 
ing Possession. There are a variety of legiti- 
mate reasons-many of them are described in 
subsections (f) and (g) — why certain types of 
collateral must be released temporarily to a 
debtor. No useful purpose would be served by 
cluttering the files with records of such ex- 
ceedingly short term transactions. 

Subsection (f) affords the possibility of 
20-day perfection in negotiable documents 
and goods in the possession of a bailee but not 
covered by a negotiable document. Subsection 
(g) provides for 20-day perfection in certifi- 
cated securities and instruments. These sub- 
sections derive from former Section 9-305(5). 
However, the period of temporary perfection 
has been reduced from 21 to 20 days, which is 
the time period generally applicable in this 
Article, and "enforcement" has been added in 
subsection (g) as one of the special and limited 
purposes for which a secured party can re- 
lease an instrument or certificated security to 
the debtor and still remain perfected. The 
period of temporary perfection runs from the 
date a secured party who already has a per- 
fected security interest turns over the collat- 
eral to the debtor. There is no new value 
requirement, but the turnover must be for one 
or more of the purposes stated in subsection 
(f) or (g). The 20-day period may be extended 
by perfecting as to the collateral by another 
method before the period expires. However, if 
the security interest is not perfected by an- 
other method until after the 20-day period 
expires, there will be a gap during which the 
security interest is unperfected. 

Temporary perfection extends only to the 
negotiable document or goods under subsec- 
tion (f) and only to the certificated security or 
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instrument under subsection (g). It does not after surrender of possession or control of the 

extend to proceeds. If the collateral is sold, document covering them. In the case of a 

the security interest will continue in the pro- purchase-money security interest in inven- 

ceeds for the period specified in Section 9-315. tory, priority may be conditioned upon giving 

Subsections (D and (g) deal only with per- notification to a prior inventory financer. See 

fection. Other sections of this Article govern Section 9-324. 
the priority of a security interest in goods 

28-9-313. When possession by or delivery to secured party per- 
fects security interest without filing. — (a) Except as otherwise pro- 
vided in subsection (b) of this section, a secured party may perfect a security 
interest in tangible negotiable documents, goods, instruments, money or 
tangible chattel paper by taking possession of the collateral. A secured party 
may perfect a security interest in certificated securities by taking delivery of 
the certificated securities under section 28-8-301. 

(b) With respect to goods covered by a certificate of title issued by this 
state, a secured party may perfect a security interest in the goods by taking 
possession of the goods only in the circumstances described in section 
28-9-316(d). 

(c) With respect to collateral other than certificated securities and goods 
covered by a document, a secured party takes possession of collateral in the 
possession of a person other than the debtor, the secured party or a lessee of 
the collateral from the debtor in the ordinary course of the debtor's business, 
when: 

(1) The person in possession authenticates a record acknowledging that it 
holds possession of the collateral for the secured party's benefit; or 

(2) The person takes possession of the collateral after having authenti- 
cated a record acknowledging that it will hold possession of collateral for 
the secured party's benefit. 

(d) If perfection of a security interest depends upon possession of the 
collateral by a secured party, perfection occurs no earlier than the time the 
secured party takes possession and continues only while the secured party 
retains possession. 

(e) A security interest in a certificated security in registered form is 
perfected by delivery when delivery of the certificated security occurs under 
section 28-8-301, and remains perfected by delivery until the debtor obtains 
possession of the security certificate. 

(f) A person in possession of collateral is not required to acknowledge that 
it holds possession for a secured party's benefit. 

(g) If a person acknowledges that it holds possession for the secured 
party's benefit: 

(1) The acknowledgment is effective under subsection (c) of this section or 
section 28-8-301(1), even if the acknowledgment violates the rights of a 
debtor; and 

(2) Unless the person otherwise agrees, or law other than this chapter 
otherwise provides, the person does not owe any duty to the secured party 
and is not required to confirm the acknowledgment to another person, 
(h) A secured party having possession of collateral does not relinquish 

possession by delivering the collateral to a person other than the debtor or 
a lessee of the collateral from the debtor in the ordinary course of the 
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debtor's business if the person was instructed before the delivery or is 
instructed contemporaneously with the delivery: 

(1) To hold possession of the collateral for the secured party's benefit; or 

(2) To redeliver the collateral to the secured party. 

(i) A secured party does not relinquish possession, even if a delivery 
under subsection (h) of this section violates the rights of a debtor. A person 
to which collateral is delivered under subsection (h) of this section does not 
owe any duty to the secured party and is not required to confirm the delivery 
to another person unless the person otherwise agrees, or law other than this 
chapter otherwise provides. 



History. 

I.C., § 28-9-313, as added by 2001, ch. 208, 
2, p. 704; am. 2004, ch. 42, § 28, p. 77. 
Collateral References. Perfection of secu- 



rity interests by possession, delivery, or con- 
trol under revised article 9 of Uniform Com- 
mercial Code. 53 A.L.R.6th 159. 



OFFICIAL COMMENT 



1. Source. Former Sections 9-305, 9-115(6). 

2. Perfection by Possession. As under the 
common law of pledge, no filing is required by 
this Article to perfect a security interest if the 
secured party takes possession of the collat- 
eral. See Section 9-3 10(b)(6). 

This section permits a security interest to 
be perfected by the taking of possession only 
when the collateral is goods, instruments, 
tangible negotiable documents, money, or tan- 
gible chattel paper. Accounts, commercial tort 
claims, deposit accounts, investment prop- 
erty, letter-of-credit rights, letters of credit, 
and oil, gas, or other minerals before extrac- 
tion are excluded. (But see Comment 6, below, 
regarding certificated securities.) A security 
interest in accounts and payment intangi- 
bles — property not ordinarily represented by 
any writing whose delivery operates to trans- 
fer the right to payment — may under this 
Article be perfected only by filing. This rule 
would not be affected by the fact that a 
security agreement or other record described 
the assignment of such collateral as a 
"pledge." Section 9-309(2) exempts from filing 
certain assignments of accounts or payment 
intangibles which are out of the ordinary 
course of financing. These exempted assign- 
ments are perfected when they attach. Simi- 
larly, under Section 9-309(3), sales of pay- 
ment intangibles are automatically perfected. 

3. "Possession." This section does not de- 
fine "possession." It adopts the general con- 
cept as it developed under former Article 9. As 
under former Article 9, in determining 
whether a particular person has possession, 
the principles of agency apply. For example, if 
the collateral is in possession of an agent of 
the secured party for the purposes of possess- 
ing on behalf of the secured party, and if the 
agent is not also an agent of the debtor, the 
secured party has taken actual possession, 



and subsection (c) does not apply. Sometimes 
a person holds collateral both as an agent of 
the secured party and as an agent of the 
debtor. The fact of dual agency is not of itself 
inconsistent with the secured party's having 
taken possession (and thereby having ren- 
dered subsection (c) inapplicable). The debtor 
cannot qualify as an agent for the secured 
party for purposes of the secured party's tak- 
ing possession. And, under appropriate cir- 
cumstances, a court may determine that a 
person in possession is so closely connected to 
or controlled by the debtor that the debtor has 
retained effective possession, even though the 
person may have agreed to take possession on 
behalf of the secured party. If so, the person's 
taking possession would not constitute the 
secured party's taking possession and would 
not be sufficient for perfection. See also Sec- 
tion 9-205(b). In a typical escrow arrange- 
ment, where the escrowee has possession of 
collateral as agent for both the secured party 
and the debtor, the debtor's relationship to 
the escrowee is not such as to constitute 
retention of possession by the debtor. 

4. Goods in Possession of Third Party: Per- 
fection. Former Section 9-305 permitted per- 
fection of a security interest by notification to 
a bailee in possession of collateral. This Arti- 
cle distinguishes between goods in the posses- 
sion of a bailee who has issued a document of 
title covering the goods and goods in the 
possession of a third party who has not issued 
a document. Section 9-3 12(c) or (d) applies to 
the former, depending on whether the docu- 
ment is negotiable. Section 9-3 13(c) applies to 
the latter. It provides a method of perfection 
by possession when the collateral is possessed 
by a third person who is not the secured 
party's agent. 

Notification of a third person does not 
suffice to perfect under Section 9-3 13(c). 
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Rather, perfection does not occur unless the 
third person authenticates an acknowledg- 
ment that it holds possession of the collateral 
for the secured party's benefit. Compare Sec- 
tion 9-312(d), under which receipt of notifica- 
tion of the security party's interest by a bailee 
holding goods covered by a nonnegotiable 
document is sufficient to perfect, even if the 
bailee does not acknowledge receipt of the 
notification. A third person may acknowledge 
that it will hold for the secured party's benefit 
goods to be received in the future. Under 
these circumstances, perfection by possession 
occurs when the third person obtains posses- 
sion of the goods. 

Under subsection (c), acknowledgment of 
notification by a "lessee . . . in . . . ordinary 
course of . . . business" (defined in Section 
2A-103) does not suffice for possession. The 
section thus rejects the reasoning of In re 
Atlantic Systems, Inc., 135 B.R. 463 (Bankr. 
S.D.N.Y. 1992) (holding that notification to 
debtor-lessor's lessee sufficed to perfect secu- 
rity interest in leased goods). See Steven O. 
Weise, Perfection by Possession: The Need for 
an Objective Test, 29 Idaho Law Rev. 705 
(1992-93) (arguing that lessee's possession in 
ordinary course of debtor-lessor's business 
does not provide adequate public notice of 
possible security interest in leased goods). 
Inclusion of a per se rule concerning lessees is 
not meant to preclude a court, under appro- 
priate circumstances, from determining that 
a third person is so closely connected to or 
controlled by the debtor that the debtor has 
retained effective possession. If so, the third 
person's acknowledgment would not be suffi- 
cient for perfection. 

In some cases, it may be uncertain 
whether a person who has possession of col- 
lateral is an agent of the secured party or a 
non-agent bailee. Under those circumstances, 
prudence might suggest that the secured 
party obtain the person's acknowledgment to 
avoid litigation and ensure perfection by pos- 
session regardless of how the relationship 
between the secured party and the person is 
characterized. 

5. No Relation Back. Former Section 9-305 
provided that a security interest is perfected 
by possession from the time possession is 
taken "without a relation back." As the Com- 
ment to former Section 9-305 observed, the 
relation-back theory, under which the taking 
of possession was deemed to relate back to the 
date of the original security agreement, has 
had little vitality since the 1938 revision of 
the Federal Bankruptcy Act. The theory is 
inconsistent with former Article 9 and with 
this Article. See Section 9-313(d). Accordingly, 
this Article deletes the quoted phrase as un- 
necessary. Where a pledge transaction is con- 
templated, perfection dates only from the 
time possession is taken, although a security 



interest may attach, unperfected. The only 
exceptions to this rule are the short, 20-day 
periods of perfection provided in Section 
9-3 12(e), (f), and (g), during which a debtor 
may have possession of specified collateral in 
which there is a perfected security interest. 

6. Certificated Securities. The second sen- 
tence of subsection (a) reflects the traditional 
rule for perfection of a security interest in 
certificated securities. Compare Section 
9-115(6) (1994 Official Text); Sections 8-321, 
8-313(l)(a) (1978 Official Text); Section 9-305 
(1972 Official Text). It has been modified to 
refer to "delivery" under Section 8-301. Corre- 
sponding changes appear in Section 9-203(b). 

Subsections (e), (f), and (g), which are new, 
apply to a person in possession of security 
certificates or holding security certificates for 
the secured party's benefit under Section 
8-301. For delivery to occur when a person 
other than a secured party holds possession 
for the secured party, the person may not be a 
securities intermediary. 

Under subsection (e), a possessory secu- 
rity interest in a certificated security remains 
perfected until the debtor obtains possession 
of the security certificate. This rule is analo- 
gous to that of Section 9-3 14(c), which deals 
with perfection of security interests in invest- 
ment property by control. See Section 9-314, 
Comment 3. 

7. Goods Covered by Certificate of Title. 
Subsection (b) is necessary to effect changes 
to the choice-of-law rules governing goods 
covered by a certificate of title. These changes 
are described in the Comments to Section 
9-311. Subsection (b), like subsection (a), does 
not create a right to take possession. Rather, 
it indicates the circumstances under which 
the secured party's taking possession of goods 
covered by a certificate of title is effective to 
perfect a security interest in the goods: the 
goods become covered by a certificate of title 
issued by this State at a time when the 
security interest is perfected by any method 
under the law of another jurisdiction. 

8. Goods in Possession of Third Party: No 
Duty to Acknowledge; Consequences of Ac- 
knowledgment. Subsections (f) and (g) are 
new and address matters as to which former 
Article 9 was silent. They derive in part from 
Section 8- 106(g). Subsection (f) provides that 
a person in possession of collateral is not 
required to acknowledge that it holds for a 
secured party. Subsection (g)(1) provides that 
an acknowledgment is effective even if wrong- 
ful as to the debtor. Subsection (g)(2) makes 
clear that an acknowledgment does not give 
rise to any duties or responsibilities under 
this Article. Arrangements involving the pos- 
session of goods are hardly standardized. 
They include bailments for services to be 
performed on the goods (such as repair or 
processing), for use (leases), as security 
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(pledges), for carriage, and for storage. This knowledgments from each prospective pur- 
Article leaves to the agreement of the parties chaser under subsection (c) could be unduly 
and to any other applicable law the imposi- burdensome and disruptive of established 
tion of duties and responsibilities upon a practices. Under subsection (h), when a se- 
person who acknowledges under subsection cure d party in possession itself delivers the 
(c). For example, by acknowledging, a third collateral to a third party, instructions to the 
party does not become obliged to act on the third party wouM be sufficient to main tain 
secured party s direction or to remain in pos- per fection by possession; an acknowledgment 
session of the collateral unless it agrees to do wouM nQt be nece Under subsection (i)> 
so or other law so provides. ,, , , ,. . , 

9. Delivery to Third Party by Secured the secured party does not relinquish posses- 
Party New subsections (h) and (i) address the f^ n b ^ n ??^ ng / 1 delivery under subsection 
practice of mortgage warehouse lenders. (h), even if the delivery violates the rights of 
These lenders typically send mortgage notes ^ e debtor - That subsection also makes clear 
to prospective purchasers under cover of let- that a P erson to whom collateral is delivered 
ters advising the prospective purchasers that under subsection (h) does not owe any duty to 
the lenders hold security interests in the the secured party and is not required to 
notes. These lenders relied on notification to confirm the delivery to another person unless 
maintain perfection under former 9-305. Re- the person otherwise agrees or law other than 
quiring them to obtain authenticated ac- this Article provides otherwise. 

28-9-314. Perfection by control. — (a) A security interest in invest- 
ment property, deposit accounts, letter of credit rights, electronic chattel 
paper, or electronic documents may be perfected by control of the collateral 
under section 28-7-106, 28-9-104, 28-9-105, 28-9-106 or 28-9-107. 

(b) A security interest in deposit accounts, electronic chattel paper, letter 
of credit rights, or electronic documents is perfected by control under section 
28-7-106, 28-9-104, 28-9-105 or 28-9-107, when the secured party obtains 
control and remains perfected by control only while the secured party 
retains control. 

(c) A security interest in investment property is perfected by control 
under section 28-9-106 from the time the secured party obtains control and 
remains perfected by control until: 

(1) The secured party does not have control; and 

(2) One (1) of the following occurs: 

(A) if the collateral is a certificated security, the debtor has or acquires 
possession of the security certificate; 

(B) if the collateral is an uncertificated security, the issuer has regis- 
tered or registers the debtor as the registered owner; or 

(C) if the collateral is a security entitlement, the debtor is or becomes 
the entitlement holder. 

History. Collateral References. Perfection of secu- 

I.C., § 28-9-314, as added by 2001, ch. 208, rity interests by possession, delivery, or con- 

§ 2, p. 704; am. 2004, ch. 42, § 29, p. 77. trol under revised article 9 of Uniform Corn- 
Compiler's Notes. Section 30 of S.L. 2004, mercial Code. 53 A.L.R.6th 159. 

ch. 42 is compiled as § 28-9-317. 

OFFICIAL COMMENT 

1. Source. Substantially new; derived in documents. For explanations of how a secured 
part from former Section 9-115(4). party takes control of these types of collateral, 

2. Control. This section provides for perfec- see Sections 9-104 through 9-107 and Section 
tion by control with respect to investment 7-106. Subsection (b) explains when a secu- 
property, deposit accounts, letter-of-credit rity interest is perfected by control and how 
rights, electronic chattel paper, and electronic long a security interest remains perfected by 
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control. Like Section 9-3 13(d) and for the 
same reasons, subsection (b) makes no refer- 
ence to the doctrine of "relation back." See 
Section 9-313, Comment 5. As to an electronic 
document that is reissued in a tangible me- 
dium, Section 7-105, a secured party that is 
perfected by control in the electronic docu- 
ment should file as to the document before 
relinquishing control in order to maintain 
continuous perfection in the document. See 
Section 9-308. 

3. Investment Property. Subsection (c) pro- 
vides a special rule for investment property. 
Once a secured party has control, its security 
interest remains perfected by control until the 
secured party ceases to have control and the 
debtor receives possession of collateral that is 
a certificated security, becomes the registered 
owner of collateral that is an uncertificated 
security, or becomes the entitlement holder of 
collateral that is a security entitlement. The 
result is particularly important in the 
"repledge" context. See Section 9-207, Com- 
ment 5. 

In a transaction in which a secured party 
who has control grants a security interest in 
investment property or sells outright the in- 
vestment property, by virtue of the debtor's 
consent or applicable legal rules, a purchaser 



from the secured party typically will cut off 
the debtor's rights in the investment property 
or be immune from the debtor's claims. See 
Section 9-207, Comments 5 and 6. If the 
investment property is a security, the debtor 
normally would retain no interest in the se- 
curity following the purchase from the se- 
cured party, and a claim of the debtor against 
the secured party for redemption (Section 
9-623) or otherwise with respect to the secu- 
rity would be a purely personal claim. If the 
investment property transferred by the se- 
cured party is a financial asset in which the 
debtor had a security entitlement credited to 
a securities account maintained with the se- 
cured party as a securities intermediary, the 
debtor's claim against the secured party could 
arise as a part of its securities account not- 
withstanding its personal nature. (This claim 
would be analogous to a "credit balance" in 
the securities account, which is a component 
of the securities account even though it is a 
personal claim against the intermediary.) In 
the case in which the debtor may retain an 
interest in investment property notwith- 
standing a repledge or sale by the secured 
party, subsection (c) makes clear that the 
security interest will remain perfected by 
control. 



28-9-315. Secured party's rights on disposition of collateral and in 
proceeds. 



Analysis 

Interest in proceeds. 
Proceeds. 

Interest In Proceeds. 

Attorney's security interest in the promis- 
sory note automatically attached to any pro- 
ceeds of the note, including any rights arising 
out of the note. The security agreement did 
not limit the types of proceeds to which the 
attorney's security interest would attach be- 
cause the attorney identified specific proceeds 
in the security agreement, including any 



judgments arising out of a collection action. 
Karle v. Visser, 141 Idaho 804, 118 P.3d 136 
(2005). 

Proceeds. 

Debtors settled with an electrical company 
whose negligence had caused injuries to debt- 
ors' cattle; the settlement constituted pro- 
ceeds under this section, making it subject to 
the interests of creditors who held a security 
interest in the cattle. In re Wiersma, 283 
Bankr. 294 (Bankr. D. Idaho 2002), aff' d in 
part, 324 Bankr. 92 (B.A.P. 9th Cir. 2005). 



28-9-316. Continued perfection of security interest following 
change in governing law. [Effective until July 1, 2013.] 

Cited in: Gugino v. Wachovia Dealer Servs. 
(In re Owen), 2009 Bankr. LEXIS 3318 
(Bankr. D. Idaho July 15, 2009). 



28-9-316. Effect of change in governing law. [Effective July 1, 
2013.] — (a) A security interest perfected pursuant to the law of the 
jurisdiction designated in section 28-9-301(1) or 28-9-305(c), Idaho Code, 
remains perfected until the earliest of: 
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(1) The time perfection would have ceased under the law of that jurisdic- 
tion; 

(2) The expiration of four (4) months after a change of the debtor's 
location to another jurisdiction; or 

(3) The expiration of one (1) year after a transfer of collateral to a person 
that thereby becomes a debtor and is located in another jurisdiction. 

(b) If a security interest described in subsection (a) of this section 
becomes perfected under the law of the other jurisdiction before the earliest 
time or event described in that subsection, it remains perfected thereafter. 
If the security interest does not become perfected under the law of the other 
jurisdiction before the earliest time or event, it becomes unperfected and is 
deemed never to have been perfected as against a purchaser of the collateral 
for value. 

(c) A possessory security interest in collateral, other than goods covered 
by a certificate of title and as-extracted collateral consisting of goods, 
remains continuously perfected if: 

(1) The collateral is located in one (1) jurisdiction and subject to a security 
interest perfected under the law of that jurisdiction; 

(2) Thereafter the collateral is brought into another jurisdiction; and 

(3) Upon entry into the other jurisdiction, the security interest is per- 
fected under the law of the other jurisdiction. 

(d) Except as otherwise provided in subsection (e) of this section, a 
security interest in goods covered by a certificate of title which is perfected 
by any method under the law of another jurisdiction when the goods become 
covered by a certificate of title from this state remains perfected until the 
security interest would have become unperfected under the law of the other 
jurisdiction had the goods not become so covered. 

(e) A security interest described in subsection (d) of this section becomes 
unperfected as against a purchaser of the goods for value and is deemed 
never to have been perfected as against a purchaser of the goods for value if 
the applicable requirements for perfection under section 28-9-3 11(b) or 
28-9-313, Idaho Code, are not satisfied before the earlier of: 

(1) The time the security interest would have become unperfected under 
the law of the other jurisdiction had the goods not become covered by a 
certificate of title from this state; or 

(2) The expiration of four (4) months after the goods had become so 
covered. 

(f) A security interest in deposit accounts, letter of credit rights, or 
investment property which is perfected under the law of the bank's juris- 
diction, the issuer's jurisdiction, a nominated person's jurisdiction, the 
securities intermediary's jurisdiction, or the commodity intermediary's 
jurisdiction, as applicable, remains perfected until the earlier of: 

(1) The time the security interest would have become unperfected under 
the law of that jurisdiction; or 

(2) The expiration of four (4) months after a change of the applicable 
jurisdiction to another jurisdiction. 

(g) If a security interest described in subsection (f) of this section becomes 
perfected under the law of the other jurisdiction before the earlier of the 
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time or the end of the period described in that subsection, it remains 
perfected thereafter. If the security interest does not become perfected under 
the law of the other jurisdiction before the earlier of that time or the end of 
that period, it becomes unperfected and is deemed never to have been 
perfected as against a purchaser of the collateral for value. 

(h) The following rules apply to collateral to which a security interest 
attaches within four (4) months after the debtor changes its location to 
another jurisdiction: 

(1) A financing statement filed before the change pursuant to the law of 
the jurisdiction designated in section 28-9-301(1) or 28-9-305(c), Idaho 
Code, is effective to perfect a security interest in the collateral if the 
financing statement would have been effective to perfect a security 
interest in the collateral if the debtor had not changed its location. 

(2) If a security interest that is perfected by a financing statement that is 
effective under paragraph (1) of this subsection becomes perfected under 
the law of the other jurisdiction before the earlier of the time the financing 
statement would have become ineffective under the law of the jurisdiction 
designated in section 28-9-301(1) or 28-9-305(c), Idaho Code, or the 
expiration of the four (4) month period, it remains perfected thereafter. If 
the security interest does not become perfected under the law of the other 
jurisdiction before the earlier time or event, it becomes unperfected and is 
deemed never to have been perfected as against a purchaser of the 
collateral for value. 

(i) If a financing statement naming an original debtor is filed pursuant to 
the law of the jurisdiction designated in section 28-9-301(1) or 28-9-305(c), 
Idaho Code, and the new debtor is located in another jurisdiction, the 
following rules apply: 

(1) The financing statement is effective to perfect a security interest in 
collateral in which the new debtor has or acquires rights before or within 
four (4) months after the new debtor becomes bound under section 
28-9-203(d), Idaho Code, if the financing statement would have been 
effective to perfect a security interest in the collateral if the collateral had 
been acquired by the original debtor. 

(2) A security interest that is perfected by the financing statement and 
that becomes perfected under the law of the other jurisdiction before the 
earlier of the expiration of the four (4) month period or the time the 
financing statement would have become ineffective under the law of the 
jurisdiction designated in section 28-9-301(1) or 28-9-305(c), Idaho Code, 
remains perfected thereafter. A security interest that is perfected by the 
financing statement but that does not become perfected under the law of 
the other jurisdiction before the earlier time or event becomes unperfected 
and is deemed never to have been perfected as against a purchaser of the 
collateral for value. 

History. The 2012 amendment, by ch. 145, substi- 

I.C., § 28-9-316, as added by 2001, ch. 208, tuted "Effect of change" for "Continued perfec- 

§ 2, p. 704; am. 2012, ch. .145, § 5, p. 381. tion of security interest following change" in 

Compiler's Notes. For this section as ef- the section heading and added subsections (h) 

fective until July 1, 2013, see the bound and (i). 

volume. Section 22 of S.L. 2012, ch 145 provided 
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that the act should take effect on and after 
July 1, 2013. 

28-9-317. Interests that take priority over or take free of security 
interest or agricultural lien. [Effective until July 1, 2013.] — (a) A 

security interest or agricultural lien is subordinate to the rights of: 

(1) A person entitled to priority under section 28-9-322; and 

(2) Except as otherwise provided in subsection (e) of this section, a person 
that becomes a lien creditor before the earlier of the time: 

(A) the security interest or agricultural lien is perfected; or 

(B) one (1) of the conditions specified in section 28-9-203(b)(3) is met 
and a financing statement covering the collateral is filed. 

(b) Except as otherwise provided in subsection (e) of this section, a buyer, 
other than a secured party, of tangible chattel paper, tangible documents, 
goods, instruments or a security certificate takes free of a security interest 
or agricultural lien if the buyer gives value and receives delivery of the 
collateral without knowledge of the security interest or agricultural lien and 
before it is perfected. 

(c) Except as otherwise provided in subsection (e) of this section, a lessee 
of goods takes free of a security interest or agricultural lien if the lessee 
gives value and receives delivery of the collateral without knowledge of the 
security interest or agricultural lien and before it is perfected. 

(d) A licensee of a general intangible or a buyer, other than a secured 
party, of accounts, electronic chattel paper, electronic documents, general 
intangibles, or investment property other than a certificated security takes 
free of a security interest if the licensee or buyer gives value without 
knowledge of the security interest and before it is perfected. 

(e) Except as otherwise provided in sections 28-9-320 and 28-9-321, if a 
person files a financing statement with respect to a purchase-money 
security interest before or within twenty (20) days after the debtor receives 
delivery of the collateral, the security interest takes priority over the rights 
of a buyer, lessee, or lien creditor which arise between the time the security 
interest attaches and the time of filing. 

History. Sections 29 and 31 of S.L. 2004, ch. 42 are 

I.C., § 28-9-317, as added by 2001, ch. 208, compiled as §§ 28-9-314 and 28-9-338, re- 
§ 2, p. 704; am. 2004, ch. 42, § 30, p. 77. spectively. 

Compiler's Notes. For this section as ef- 
fective July 1, 2013, see the following section, 
also numbered § 28-9-317. 

OFFICIAL COMMENT 

1. Source. Former Sections 9-301, 2A- not been taken is "unperfected." Certain pro- 
307(2). visions have been moved from former Section 

2. Scope of This Section. As did former 9-301. The definition of "lien creditor" now 
Section 9-301, this section lists the classes of appears in Section 9-102, and the rules gov- 
persons who take priority over, or take free of, erning priority in future advances are found 
an unperfected security interest. Section in Section 9-323. 

9-308 explains when a security interest or 3. Competing Security Interests. Section 

agricultural lien is "perfected." A security in- 9-322 states general rules for determining 

terest that has attached (see Section 9-203) priority among conflicting security interests 

but as to which a required perfection step has and refers to other sections that state special 
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rules of priority in a variety of situations. The 
security interests given priority under Sec- 
tion 9-322 and the other sections to which it 
refers take priority in general even over a 
perfected security interest. A fortiori they 
take priority over an unperfected security 
interest. Paragraph (a)(1) of this section so 
states. 

4. Filed but Unattached Security Interest 
vs. Lien Creditor. Under former Section 
9-301(l)(b), a lien creditor's rights had prior- 
ity over an unperfected security interest. Per- 
fection required attachment (former Section 
9-303), and attachment required the giving of 
value (former Section 9-203). It followed that, 
if a secured party had filed a financing state- 
ment, but the debtor had not entered into a 
security agreement and value had not yet 
been given, an intervening lien creditor whose 
lien arose after filing but before attachment of 
the security interest acquired rights that are 
senior to those of the secured party who later 
gives value. This result comported with the 
nemo dat concept: When the security interest 
attached, the collateral was already subject to 
the judicial lien. 

On the other hand, this approach treated 
the first secured advance differently from all 
other advances, even in circumstances in 
which a security agreement covering the col- 
lateral had been entered into before the judi- 
cial lien attached. The special rule for future 
advances in former Section 9-301(4) (substan- 
tially reproduced in Section 9-323(b)) afforded 
priority to a discretionary advance made by a 
secured party within 45 days after the lien 
creditor's rights arose as long as the secured 
party was "perfected" when the lien creditor's 
lien arose-i.e., as long as the advance was not 
the first one and an earlier advance had been 
made. 

Subsection (a)(2) revises former Section 
9-301(l)(b) and, in appropriate cases, treats 
the first advance the same as subsequent 
advances. More specifically, a judicial lien 
that arises after the security-agreement con- 
dition of Section 9-203(b)(3) is satisfied and a 
financing statement is filed, but before the 
security interest attaches and becomes per- 
fected is subordinate to all advances secured 
by the security interest, even the first ad- 
vance, except as otherwise provided in Sec- 
tion 9-323(b). However, if the security interest 
becomes unperfected (e.g., because the effec- 
tiveness of the filed financing statement 
lapses) before the judicial lien arises, the 
security interest is subordinate. If a financing 
statement is filed but a security interest does 
not attach, then no priority contest arises. 
The lien creditor has the only enforceable 
claim to the property. 

5. Security Interest of Consignor or Receiv- 
ables Buyer vs. Lien Creditor. Section 
1-201(37) defines "security interest" to include 



the interest of most true consignors of goods 
and the interest of most buyers of certain 
receivables (accounts, chattel paper, payment 
intangibles, and promissory notes). A con- 
signee of goods or a seller of accounts or 
chattel paper each is deemed to have rights in 
the collateral which a lien creditor may reach, 
as long as the competing security interest of 
the consignor or buyer is unperfected. This is 
so even though, as between the consignor and 
the debtor-consignee, the latter has only lim- 
ited rights, and, as between the buyer and 
debtor-seller, the latter does not have any 
rights in the collateral. See Sections 9-318 
(seller), 9-319 (consignee). Security interests 
arising from sales of payment intangibles and 
promissory notes are automatically perfected. 
See Section 9-309. Accordingly, a subsequent 
judicial lien always would be subordinate to 
the rights of a buyer of those types of receiv- 
ables. 

6. Purchasers Other Than Secured Parties. 
Subsections (b), (c), and (d) afford priority 
over an unperfected security interest to cer- 
tain purchasers (other than secured parties) 
of collateral. They derive from former Sec- 
tions 9-301(l)(c), 2A-307(2), and 9-301(d). 
Former Section 9-301(l)(c) and (l)(d) pro- 
vided that unperfected security interests are 
"subordinate" to the rights of certain purchas- 
ers. But, as former Comment 9 suggested, the 
practical effect of subordination in this con- 
text is that the purchaser takes free of the 
security interest. To avoid any possible misin- 
terpretation, subsections (b) and (d) of this 
section use the phrase "takes free." 

Subsection (b) governs goods, as well as 
intangibles of the type whose transfer is ef- 
fected by physical delivery of the representa- 
tive piece of paper (tangible chattel paper, 
tangible documents, instruments, and secu- 
rity certificates). To obtain priority, a buyer 
must both give value and receive delivery of 
the collateral without knowledge of the exist- 
ing security interest and before perfection. 
Even if the buyer gave value without knowl- 
edge and before perfection, the buyer would 
take subject to the security interest if perfec- 
tion occurred before physical delivery of the 
collateral to the buyer. Subsection (c) contains 
a similar rule with respect to lessees of goods. 
Note that a lessee of goods in ordinary course 
of business takes free of all security interests 
created by the lessor, even if perfected. See 
Section 9-321. 

Normally, there will be no question when a 
buyer of tangible chattel paper, tangible doc- 
uments, instruments, or security certificates 
"receives delivery" of the property. See Section 
1-201 (defining "delivery"). However, some- 
times a buyer or lessee of goods, such as 
complex machinery, takes delivery of the 
goods in stages and completes assembly at its 
own location. Under those circumstances, the 
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buyer or lessee "receives delivery" within the 
meaning of subsections (b) and (c) when, after 
an inspection of the portion of the goods 
remaining with the seller or lessor, it would 
be apparent to a potential lender to the seller 
or lessor that another person might have an 
interest in the goods. 

The rule of subsection (b) obviously is not 
appropriate where the collateral consists of 
intangibles and there is no representative 
piece of paper whose physical delivery is the 
only or the customary method of transfer. 
Therefore, with respect to such intangibles 
(accounts, electronic chattel paper, electronic 
documents, general intangibles, and invest- 
ment property other than certificated securi- 
ties), subsection (d) gives priority to any 
buyer who gives value without knowledge, 
and before perfection, of the security interest. 
A licensee of a general intangible takes free of 
an unperfected security interest in the gen- 
eral intangible under the same circum- 
stances. Note that a licensee of a general 
intangible in ordinary course of business 
takes rights under a nonexclusive license free 
of security interests created by the licensor, 
even if perfected. See Section 9-321. 

Unless Section 9-109 excludes the trans- 
action from this Article, a buyer of accounts, 
chattel paper, payment intangibles, or prom- 
issory notes is a "secured party" (defined in 
Section 9-102), and subsections (b) and (d) do 
not determine priority of the security interest 



created by the sale. Rather, the priority rules 
generally applicable to competing security 
interests apply. See Section 9-322. 

7. Agricultural Liens. Subsections (a), (b), 
and (c) subordinate unperfected agricultural 
liens in the same manner in which they 
subordinate unperfected security interests. 

8. Purchase-Money Security Interests. 
Subsection (e) derives from former Section 
9-301(2). It provides that, if a purchase- 
money security interest is perfected by filing 
no later than 20 days after the debtor receives 
delivery of the collateral, the security interest 
takes priority over the rights of buyers, les- 
sees, or lien creditors which arise between the 
time the security interest attaches and the 
time of filing. Subsection (e) differs from for- 
mer Section 9-301(2) in two significant re- 
spects. First, subsection (e) protects a pur- 
chase-money security interest against all 
buyers and lessees, not just against transfer- 
ees in bulk. Second, subsection (e) conditions 
this protection on filing within 20, as opposed 
to ten, days after delivery. 

Section 9-3 1Kb) provides that compliance 
with the perfection requirements of a statute 
or treaty described in Section 9-3 11(a) "is 
equivalent to the filing of a financing state- 
ment." It follows that a person who perfects a 
security interest in goods covered by a certif- 
icate of title by complying with the perfection 
requirements of an applicable certificate-of- 
title statute "files a financing statement" 
within the meaning of subsection (e). 



28-9-317. Interests that take priority over or take free of security 
interest or agricultural lien. [Effective July 1, 2013.] — (a) A security 
interest or agricultural lien is subordinate to the rights of: 

(1) A person entitled to priority under section 28-9-322, Idaho Code; and 

(2) Except as otherwise provided in subsection (e) of this section, a person 
that becomes a lien creditor before the earlier of the time: 

(A) the security interest or agricultural lien is perfected; or 

(B) one (1) of the conditions specified in section 28-9-203(b)(3), Idaho 
Code, is met and a financing statement covering the collateral is filed. 

(b) Except as otherwise provided in subsection (e) of this section, a buyer, 
other than a secured party, of tangible chattel paper, tangible documents, 
goods, instruments or a certificated security takes free of a security interest 
or agricultural lien if the buyer gives value and receives delivery of the 
collateral without knowledge of the security interest or agricultural lien and 
before it is perfected. 

(c) Except as otherwise provided in subsection (e) of this section, a lessee 
of goods takes free of a security interest or agricultural lien if the lessee 
gives value and receives delivery of the collateral without knowledge of the 
security interest or agricultural lien and before it is perfected. 

(d) A licensee of a general intangible or a buyer, other than a secured 
party, of collateral other than tangible chattel paper, tangible documents, 
goods, instruments or a certificated security takes free of a security interest 
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if the licensee or buyer gives value without knowledge of the security 
interest and before it is perfected. 

(e) Except as otherwise provided in sections 28-9-320 and 28-9-321, Idaho 
Code, if a person files a financing statement with respect to a purchase- 
money security interest before or within twenty (20) days after the debtor 
receives delivery of the collateral, the security interest takes priority over 
the rights of a buyer, lessee, or lien creditor which arise between the time 
the security interest attaches and the time of filing. 

History. paper, tangible documents, goods, instru- 

I.C., § 28-9-317, as added by 2001, ch. 208, ments or" for "of accounts, electronic chattel 

§ 2, p. 704; am. 2004, ch. 42, § 30, p. 77; am. paper, electronic documents, general intangi- 

2012, ch. 145, § 6, p. 381. bles, or investment property other than" in 

Compiler's Notes. For this section as ef- subsection (d). 

fective until July 1, 2013, see the preceding Section 22 of S.L. 2012, ch 145 provided 

section, also numbered § 28-9-317. that the act should take effect on and after 

The 2012 amendment, by ch. 145, substi- July 1 2013 
tuted "of collateral other than tangible chattel 

28-9-326. Priority of security interests created by new debtor. 
[Effective until July 1, 2013.] 

Application. the security interest of the investor, which 

Pursuant to former § 28-9-312(5)(a) (now was perfected on March 1, 1999. If the inves- 

this section), the priority of the bank's secu- tor wanted a security interest in the equip- 

rity interest granted under the March 5, 1999 ment that had priority over the bank's secu- 

security agreement related back to February rity interest, then the investor needed to 

3, 1999, which was when it had filed a financ- contact the bank to reach such an agreement, 

ing statement to perfect its security interest Bank of the West v. Life Investors Ins. Co. of 

in the debtor's collateral, which included its Am., 139 Idaho 445, 80 P.3d 1046 (2003). 
equipment; thus, the bank had priority over 

28-9-326. Priority of security interests created by new debtor. 
[Effective July 1, 2013.] — (a) Subject to subsection (b) of this section, a 
security interest that is created by a new debtor in collateral in which the 
new debtor has or acquires rights and perfected by a filed financing 
statement that would be ineffective to perfect the security interest but for 
the application of sections 28-9-316(i)(l) and 28-9-508, Idaho Code, is 
subordinate to a security interest in the same collateral which is perfected 
other than by such a filed financing statement. 

(b) The other provisions of this part determine the priority among 
conflicting security interests in the same collateral perfected by filed 
financing statements described in subsection (a) of this section. However, if 
the security agreements to which a new debtor became bound as debtor were 
not entered into by the same original debtor, the conflicting security 
interests rank according to priority in time of the new debtor's having 
become bound. 

History. The 2012 amendment, by ch. 145, substi- 

I.C., § 28-9-326, as added by 2001, ch. 208, tuted "in collateral in which the new debtor 

§ 2, p. 704; am. 2012, ch. 145, § 7, p. 381. has or acquires rights and perfected by a filed 

Compiler's Notes. For this section as ef- financing statement that would be ineffective 

fective until July 1, 2013, see the bound to perfect the security interest but for the 

volume. application of sections 28-9-316(0(1) and 28- 
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9-508, Idaho Code, is subordinate to a secu- financing statement that is effective solely 

rity interest in the same collateral which is under section 28-9-508" in subsection (a) and 

perfected other than by such a filed financing substituted "described in subsection (a) of this 

statement" for "which is perfected by a filed section" for "that are effective solely under 

financing statement that is effective solely section 28-9-508" in subsection (b). 

under section 28-9-508 in collateral in which a Section 22 of S.L. 2012, ch 145 provided 

new debtor has or acquires rights is subordi- that the act should take effect on and after 

nate to a security interest in the same collat- July 1 2013. 
eral which is perfected other than by a filed 

28-9-338. Priority of security interest or agricultural lien per- 
fected by filed financing statement providing certain incorrect 
information. — If a security interest or agricultural lien is perfected by a 
filed financing statement providing information described in section 28-9- 
516(b)(5) which is incorrect at the time the financing statement is filed: 

(1) The security interest or agricultural lien is subordinate to a conflicting 
perfected security interest in the collateral to the extent that the holder of 
the conflicting security interest gives value in reasonable reliance upon the 
incorrect information; and 

(2) A purchaser, other than a secured party, of the collateral takes free of 
the security interest or agricultural lien to the extent that, in reasonable 
reliance upon the incorrect information, the purchaser gives value and, in 
the case of tangible chattel paper, tangible documents, goods, instruments, 
or a security certificate, receives delivery of the collateral. 

History. Compiler's Notes. Sections 30 and 32 of 

I.C., § 28-9-338, as added by 2001, ch. 208, S.L. 2004, ch. 42 are compiled as §§ 28-9-317 
§ 2, p. 704; am. 2004, ch. 42, § 31, p. 77. and 28-9-601, respectively. 

Part 4. Rights of Third Parties 

28-9-402. Secured party not obligated on contract of debtor or in 
tort. 

Cited in: Hymas v. Am. Gen. Fin., Inc. (In 
re Blair), 2000 Bankr. LEXIS 2115 (Bankr. D. 
Idaho May 18, 2000). 

28-9-406. Discharge of account debtor — Notification of assign- 
ment — Identification and proof of assignment — 
Restrictions on assignment of accounts, chattel paper, 
payment intangibles and promissory notes ineffec- 
tive. [Effective until July 1, 2013.] 

Cited in: Foley v. Grigg, 144 Idaho 530, 164 U.C.C. §9-318(3) providing that account 

P.3d 810 (2007). debtor is authorized to pay assignor until 

Collateral References. Construction and receipt of notification to pay assignee. 35 

application of U.C.C. § 9-406 and former A.L.R.6th 437. 

28-9-406. Discharge of account debtor — Notification of assign- 
ment — Identification and proof of assignment — Restrictions on 
assignment of accounts, chattel paper, payment intangibles and 
promissory notes ineffective. [Effective July 1, 2013.] — (a) Subject to 
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subsections (b) through (i) of this section, an account debtor on an account, 
chattel paper or a payment intangible may discharge its obligation by 
paying the assignor until, but not after, the account debtor receives a 
notification, authenticated by the assignor or the assignee, that the amount 
due or to become due has been assigned and that payment is to be made to 
the assignee. After receipt of the notification, the account debtor may 
discharge its obligation by paying the assignee and may not discharge the 
obligation by paying the assignor. 

(b) Subject to subsection (h) of this section, notification is ineffective 
under subsection (a) of this section: 

(1) If it does not reasonably identify the rights assigned; 

(2) To the extent that an agreement between an account debtor and a 
seller of a payment intangible limits the account debtor's duty to pay a 
person other than the seller and the limitation is effective under law other 
than this chapter; or 

(3) At the option of an account debtor, if the notification notifies the 
account debtor to make less than the full amount of any installment or 
other periodic payment to the assignee, even if: 

(A) only a portion of the account, chattel paper or payment intangible 
has been assigned to that assignee; 

(B) a portion has been assigned to another assignee; or 

(C) the account debtor knows that the assignment to that assignee is 
limited. 

(c) Subject to subsection (h) of this section, if requested by the account 
debtor, an assignee shall seasonably furnish reasonable proof that the 
assignment has been made. Unless the assignee complies, the account 
debtor may discharge its obligation by paying the assignor, even if the 
account debtor has received a notification under subsection (a) of this 
section. 

(d) Except as otherwise provided in subsection (e) of this section and 
sections 28-9-407 and 28-12-303, Idaho Code, and subject to subsection (h) 
of this section, a term in an agreement between an account debtor and an 
assignor or in a promissory note is ineffective to the extent that it: 

(1) Prohibits, restricts or requires the consent of the account debtor or 
person obligated on the promissory note to the assignment or transfer of, 
or the creation, attachment, perfection or enforcement of a security 
interest in, the account, chattel paper, payment intangible or promissory 
note; or 

(2) Provides that the assignment or transfer or the creation, attachment, 
perfection, or enforcement of the security interest may give rise to a 
default, breach, right of recoupment, claim, defense, termination, right of 
termination, or remedy under the account, chattel paper, payment intan- 
gible or promissory note. 

(e) Subsection (d) of this section does not apply to the sale of a payment 
intangible or promissory note, other than a sale pursuant to a disposition 
under section 28-9-610, Idaho Code, or an acceptance of collateral under 
section 28-9-620, Idaho Code. 

(f) Except as otherwise provided in sections 28-9-407 and 28-12-303, 
Idaho Code, and subject to subsections (h) and (i) of this section, a rule of 
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law, statute, rule or regulation that prohibits, restricts, or requires the 
consent of a government, governmental body or official, or account debtor to 
the assignment or transfer of, or creation of a security interest in, an 
account or chattel paper is ineffective to the extent that the rule of law, 
statute, rule or regulation: 

(1) Prohibits, restricts or requires the consent of the government, govern- 
mental body or official, or account debtor to the assignment or transfer of, 
or the creation, attachment, perfection, or enforcement of a security 
interest in the account or chattel paper; or 

(2) Provides that the assignment or transfer or the creation, attachment, 
perfection or enforcement of the security interest may give rise to a 
default, breach, right of recoupment, claim, defense, termination, right of 
termination or remedy under the account or chattel paper. 

(g) Subject to subsection (h) of this section, an account debtor may not 
waive or vary its option under subsection (b)(3) of this section. 

(h) This section is subject to law other than this chapter which estab- 
lishes a different rule for an account debtor who is an individual and who 
incurred the obligation primarily for personal, family or household pur- 
poses. 

(i) This section does not apply to an assignment of a health care insurance 
receivable, an award of compensation made pursuant to the crime victims 
compensation act, chapter 10, title 72, Idaho Code, or a lottery prize subject 
to the provisions of chapter 74, title 67, Idaho Code. 

History. "other than a sale pursuant to a disposition 

I.C., § 28-9-406, as added by 2001, ch. 208, under section 28-9-610, Idaho Code, or an 

§ 2, p. 704; am. 2012, ch. 145, § 8, p. 381. acceptance of collateral under section 28-9- 

Compiler's Notes. For this section as ef- 620, Idaho Code" to the end of subsection (e). 

fective until July 1, 2013, see the bound Section 22 of S.L. 2012, ch 145 provided 

volume. that the act should take effect on and after 

The 2012 amendment, by ch. 145, added July 1, 2013. 

28-9-408. Restrictions on assignment of promissory notes, health 
care insurance receivables, and certain general intangibles ineffec- 
tive. [Effective July 1, 2013.] — (a) Except as otherwise provided in 
subsection (b) of this section, a term in a promissory note or in an agreement 
between an account debtor and a debtor which relates to a health care 
insurance receivable or a general intangible, including a contract, permit, 
license, or franchise, and which term prohibits, restricts, or requires the 
consent of the person obligated on the promissory note or the account debtor 
to, the assignment or transfer of, or creation, attachment, or perfection of a 
security interest in, the promissory note, health care insurance receivable, 
or general intangible, is ineffective to the extent that the term: 

(1) Would impair the creation, attachment or perfection of a security 
interest; or 

(2) Provides that the assignment or transfer or the creation, attachment, 
or perfection of the security interest may give rise to a default, breach, 
right of recoupment, claim, defense, termination, right of termination, or 
remedy under the promissory note, health care insurance receivable, or 
general intangible. 
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(b) Subsection (a) of this section applies to a security interest in a 
payment intangible or promissory note only if the security interest arises 
out of a sale of the payment intangible or promissory note, other than a sale 
pursuant to a disposition under section 28-9-610, Idaho Code, or an 
acceptance of collateral under section 28-9-620, Idaho Code. 

(c) A rule of law, statute, rule or regulation that prohibits, restricts, or 
requires the consent of a government, governmental body or official, person 
obligated on a promissory note, or account debtor to the assignment or 
transfer of, or creation of a security interest in, a promissory note, health 
care insurance receivable, or general intangible, including a contract, 
permit, license, or franchise between an account debtor and a debtor, is 
ineffective to the extent that the rule of law, statute or regulation: 

(1) Would impair the creation, attachment or perfection of a security 
interest; or 

(2) Provides that the assignment or transfer or the creation, attachment, 
or perfection of the security interest may give rise to a default, breach, 
right of recoupment, claim, defense, termination, right of termination, or 
remedy under the promissory note, health care insurance receivable, or 
general intangible. 

(d) To the extent that a term in a promissory note or in an agreement 
between an account debtor and a debtor which relates to a health care 
insurance receivable or general intangible or a rule of law, statute or 
regulation described in subsection (c) of this section would be effective under 
law other than this chapter but is ineffective under subsection (a) or (c) of 
this section, the creation, attachment, or perfection of a security interest in 
the promissory note, health care insurance receivable, or general intangible: 

(1) Is not enforceable against the person obligated on the promissory note 
or the account debtor; 

(2) Does not impose a duty or obligation on the person obligated on the 
promissory note or the account debtor; 

(3) Does not require the person obligated on the promissory note or the 
account debtor to recognize the security interest, pay or render perfor- 
mance to the secured party, or accept payment or performance from the 
secured party; 

(4) Does not entitle the secured party to use or assign the debtor's rights 
under the promissory note, health care insurance receivable, or general 
intangible, including any related information or materials furnished to 
the debtor in the transaction giving rise to the promissory note, health 
care insurance receivable, or general intangible; 

(5) Does not entitle the secured party to use, assign, possess, or have 
access to any trade secrets or confidential information of the person 
obligated on the promissory note or the account debtor; and 

(6) Does not entitle the secured party to enforce the security interest in 
the promissory note, health care insurance receivable, or general intan- 
gible. 

History. Compiler's Notes. For this section as ef- 

I.C., § 28-9-408, as added by 2001, ch. 208, fective until July 1, 2013, see the bound 
§ 2, p. 704; am. 2012, ch. 145, § 9, p. 381. volume. 
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The 2012 amendment, by ch. 145, added Section 22 of S.L. 2012, ch 145 provided 

"other than a sale pursuant to a disposition that the act should take effect on and after 
under section 28-9-610, Idaho Code, or an July 1, 2013. 
acceptance of collateral under section 28-9- 
620, Idaho Code" in subsection (b). 

Part 5. Filing 

28-9-502. Contents of financing statement — Record of mortgage 
as financing statement — Time of filing financing statement — Farm 
products. [Effective until July 1, 2013.] — (a) Subject to subsection (b) 
of this section, a financing statement is sufficient only if it: 

(1) Provides the name of the debtor; 

(2) Provides the name of the secured party or a representative of the 
secured party; and 

(3) Indicates the collateral covered by the financing statement. 

(b) Except as otherwise provided in section 28-9-50 1(b), to be sufficient, a 
financing statement that covers as-extracted collateral or timber to be cut, 
or which is filed as a fixture filing and covers goods that are or are to become 
fixtures, must satisfy subsection (a) of this section and also: 

(1) Indicate that it covers this type of collateral; 

(2) Indicate that it is to be filed in the real property records; 

(3) Provide a description of the real property to which the collateral is 
related sufficient to give constructive notice of a mortgage under the law 
of this state if the description were contained in a record of the mortgage 
of the real property; and 

(4) If the debtor does not have an interest of record in the real property, 
provide the name of a record owner. 

(c) A record of a mortgage is effective, from the date of recording, as a 
financing statement filed as a fixture filing or as a financing statement 
covering as-extracted collateral or timber to be cut only if: 

(1) The record indicates the goods or accounts that it covers; 

(2) The goods are or are to become fixtures related to the real property 
described in the record or the collateral is related to the real property 
described in the record and is as-extracted collateral or timber to be cut; 

(3) The record satisfies the requirements for a financing statement in this 
section other than an indication that it is to be filed in the real property 
records; and 

(4) The record is recorded. 

(d) A financing statement may be filed before a security agreement is 
made or a security interest otherwise attaches. 

(e) A financing statement covering farm products is sufficient if it: 

(1) Contains the names and addresses of both the debtor and the secured 
party; 

(2) Is signed, authorized or otherwise authenticated by the debtor; 

(3) Contains the debtor's social security number or other unique number, 
combination of numbers and letters, or other identifier selected by the 
secretary of state using a selection system or method approved by the 
secretary of agriculture, or in the case of a debtor doing business other 
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than as an individual, the debtor's internal revenue service taxpayer 
identification number or other approved unique identifier; 

(4) Contains a description by category of the farm products subject to the 
security interest and the amount of such products, where applicable; 

(5) Indicates the county or counties in which the farm products are 
produced or located. 

(f) A financing statement covering farm products must be amended in 
writing and similarly signed, authorized or authenticated, and filed, to 
reflect any material changes. In the event such form is not incorporated 
within the financing statement, the effectiveness and continuation of that 
form is to be treated as if it were a part of the financing statement with 
which it is filed. 

(g) If the financing statement covering farm products, or an amendment 
to such statement, is filed electronically, neither the debtor's nor the secured 
party's signature shall be required. 

(h) In order to terminate a financing statement covering farm products, 
the amendment must be terminated in writing and signed or authenticated 
by the secured party. 

History. comparison is impracticable; in subsection (f), 
I.C., § 28-9-502, as added by 2001, ch. 208, substituted "financing statement covering 
§ 2, p. 704; am. 2007, ch. 317, § 1, p. 945. farm products" for "financing statement de- 
Compiler's Notes. For this section as ef- scribed in subsection (e) of this section," de- 
fective July 1, 2013, see the following section, leted "within three (3) months" following 
also numbered § 28-9-502. "amended in writing," and inserted "autho- 
The 2007 amendment, by ch. 317, rewrote rized or authenticated"; and added subsec- 
subsection (e) to the extent that a detailed tions (g) and (h). 

28-9-502. Contents of financing statement — Record of mortgage 
as financing statement — Time of filing financing statement — Farm 
products. [Effective July 1, 2013.] — (a) Subject to subsection (b) of this 
section, a financing statement is sufficient only if it: 

(1) Provides the name of the debtor; 

(2) Provides the name of the secured party or a representative of the 
secured party; and 

(3) Indicates the collateral covered by the financing statement. 

(b) Except as otherwise provided in section 28-9-501(b), Idaho Code, to be 
sufficient, a financing statement that covers as-extracted collateral or 
timber to be cut, or which is filed as a fixture filing and covers goods that are 
or are to become fixtures, must satisfy subsection (a) of this section and also: 

(1) Indicate that it covers this type of collateral; 

(2) Indicate that it is to be filed in the real property records; 

(3) Provide a description of the real property to which the collateral is 
related sufficient to give constructive notice of a mortgage under the law 
of this state if the description were contained in a record of the mortgage 
of the real property; and 

(4) If the debtor does not have an interest of record in the real property, 
provide the name of a record owner. 

(c) A record of a mortgage is effective, from the date of recording, as a 
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financing statement filed as a fixture filing or as a financing statement 
covering as-extracted collateral or timber to be cut only if: 

(1) The record indicates the goods or accounts that it covers; 

(2) The goods are or are to become fixtures related to the real property 
described in the record or the collateral is related to the real property 
described in the record and is as-extracted collateral or timber to be cut; 

(3) The record satisfies the requirements for a financing statement in this 
section, but: 

(A) the record need not indicate that it is to be filed in the real property 
records; and 

(B) the record sufficiently provides the name of a debtor who is an 
individual if it provides the individual name of the debtor or the 
surname and first personal name of the debtor, even if the debtor is an 
individual to whom section 28-9-503(a)(4), Idaho Code, applies; and 

(4) The record is recorded. 

(d) A financing statement may be filed before a security agreement is 
made or a security interest otherwise attaches. 

(e) A financing statement covering farm products is sufficient if it: 

(1) Contains the names and addresses of both the debtor and the secured 
party; 

(2) Is signed, authorized or otherwise authenticated by the debtor; 

(3) Contains the debtor's social security number or other unique number, 
combination of numbers and letters, or other identifier selected by the 
secretary of state using a selection system or method approved by the 
secretary of agriculture, or in the case of a debtor doing business other 
than as an individual, the debtor's internal revenue service taxpayer 
identification number or other approved unique identifier; 

(4) Contains a description by category of the farm products subject to the 
security interest and the amount of such products, where applicable; 

(5) Indicates the county or counties in which the farm products are 
produced or located. 

(f) A financing statement covering farm products must be amended in 
writing and similarly signed, authorized or authenticated, and filed, to 
reflect any material changes. In the event such form is not incorporated 
within the financing statement, the effectiveness and continuation of that 
form is to be treated as if it were a part of the financing statement with 
which it is filed. 

(g) If the financing statement covering farm products, or an amendment 
to such statement, is filed electronically, neither the debtor's nor the secured 
party's signature shall be required. 

(h) In order to terminate a financing statement covering farm products, 
the amendment must be terminated in writing and signed or authenticated 
by the secured party. 

History. fective until July 1, 2013, see the preceding 

I.C., § 28-9-502, as added by 2001, ch. 208, section, also numbered § 28-9-502. 

§ 2, p. 704; am. 2007, ch. 317, § 1, p. 945; am. The 2012 amendment, by ch. 145, rewrote 

2012, ch. 145, § 10, p. 381. paragraph (c)(3) which read: "The record sat- 

Compiler's Notes. For this section as ef- isfies the requirements for a financing state- 
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merit in this section other than an indication Section 22 of S.L. 2012, ch 145 provided 

that it is to be filed in the real property that the act should take effect on and after 
records. July 1, 2013. 

28-9-503. Name of debtor and secured party. [Effective until July 1, 
2013.] 

Analysis Name of Debtor. 

Financing statement was seriously mis- 
Change of name. leading since the debtor's full legal name was 
Name of debtor. Wing Foods? Inc ^ and the statement identi- 

Change of Name. fi e d the debtor as Wing Fine Food. Bankr. 

Where the creditor failed to update its fi- Estate of Wing Foods, Inc. v. CCF Leasing Co. 

nancing statement after the debtor changed (In re Wing Foods), 2010 Bankr. LEXIS 114 

its name, it failed to comply with the require- (Bankr. D. Idaho Jan. 14, 2010). 

ments of this section and § 28-9-507(c). The Collateral References. Sufficiency and 

priority of its lien was defeated by the trustee effectiveness of designation of debtor in fi- 

in bankruptcy under 11 U.S.C.S. § 544(a)(1). nancing statement under Uniform Commer- 

Gugino v. Wells Fargo Bank Northwest, N.A. cial Code §§ 9 . 503 and 9 . 506 (Revised 2000). 

(In re Lifestyle Home Furnishings, LLC), 28 A L R 6th 461 
2010 Bankr. LEXIS 111 (Bankr. D. Idaho Jan. 
14, 2010). 

28-9-503. Name of debtor and secured party. [Effective July 1, 
2013.] — (a) A financing statement sufficiently provides the name of the 
debtor: 

(1) Except as otherwise provided in paragraph (3) of this subsection, if the 
debtor is a registered organization or the collateral is held in a trust that 
is a registered organization, only if the financing statement provides the 
name that is stated to be the registered organization's name on the public 
organic record most recently filed with or issued or enacted by the 
registered organization's jurisdiction of organization which purports to 
state, amend or restate the registered organization's name; 

(2) Subject to subsection (f) of this section, if the collateral is being 
administered by the personal representative of a decedent, only if the 
financing statement provides, as the name of the debtor, the name of the 
decedent and, in a separate part of the financing statement, indicates that 
the collateral is being administered by a personal representative; 

(3) If the collateral is held in a trust that is not a registered organization, 
only if the financing statement: 

(A) provides, as the name of the debtor: 

(i) if the organic record of the trust specifies a name for the trust, the 
name so specified; or 

(ii) if the organic record of the trust does not specify a name for the 
trust, the name of the settlor or testator; and 

(B) in a separate part of the financing statement: 

(i) if the name is provided in accordance with subparagraph (A)(i) of 
this paragraph, indicates that the collateral is held in a trust; or 
(ii) if the name is provided in accordance with subparagraph (A)(ii) of 
this paragraph, provides additional information sufficient to distin- 
guish the trust from other trusts having one (1) or more of the same 
settlors or the same testator and indicates that the collateral is held 
in a trust, unless the additional information so indicates; 
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(4) Subject to subsection (g) of this section, if the debtor is an individual 
to whom this state has issued a driver's license or an Idaho identification 
card that has not expired, only if it provides the name of the individual 
which is indicated on the driver's license or the Idaho identification card; 

(5) If the debtor is an individual to whom paragraph (4) of this subsection 
does not apply, only if it provides the individual name of the debtor or the 
surname and first personal name of the debtor; and 

(6) In other cases: 

(A) if the debtor has a name, only if it provides the organizational name 
of the debtor; and 

(B) if the debtor does not have a name, only if it provides the names of 
the partners, members, associates or other persons comprising the 
debtor, in a manner that each name provided would be sufficient if the 
person named were the debtor. 

(b) A financing statement that provides the name of the debtor in 
accordance with subsection (a) of this section is not rendered ineffective by 
the absence of: 

(1) A trade name or other name of the debtor; or 

(2) Unless required under subsection (a)(6)(B) of this section, names of 
partners, members, associates or other persons comprising the debtor. 

(c) A financing statement that provides only the debtor's trade name does 
not sufficiently provide the name of the debtor. 

(d) Failure to indicate the representative capacity of a secured party or 
representative of a secured party does not affect the sufficiency of a 
financing statement. 

(e) A financing statement may provide the name of more than one (1) 
debtor and the name of more than one (1) secured party. 

(f) The name of the decedent indicated on the order appointing the 
personal representative of the decedent issued by the court having jurisdic- 
tion over the collateral is sufficient as the "name of the decedent" under 
subsection (a)(2) of this section. 

(g) If this state has issued to an individual more than one (1) driver's 
license or Idaho identification card of a kind described in subsection (a)(4) of 
this section, the one that was issued most recently is the one to which 
subsection (a)(4) of this section refers. 

(h) The "name of the settlor or testator" means: 

(1) If the settlor is a registered organization, the name of the registered 
organization indicated on the public organic record filed with or issued or 
enacted by the registered organization's jurisdiction of organization; or 

(2) In other cases, the name of the settlor or testator indicated in the 
trust's organic record. 

History. The 2012 amendment, by ch. 145, rewrote 

I.C., § 28-9-503, as added by 2001, ch. 208, the section to the extent that a detailed com- 

§ 2, p. 704; am. 2012, ch. 145, § 11, p. 381. parison is impracticable. 

Compiler's Notes. For this section as ef- Section 22 of S.L. 2012, ch 145 provided 

fective until July 1, 2013, see the bound that the act should take effect on and after 

volume. July 1, 2013. 
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28-9-506. Effect of errors or omissions. 

Debtor's Name. 2010 Bankr. LEXIS 114 (Bankr. D. Idaho Jan. 

Financing statement failed to sufficiently 14, 2010). 

provide the name of the debtor, since the Collateral References. Sufficiency and 

debtor's full legal name was Wing Foods, Inc., effectiveness of designation of debtor in fi- 

and the statement identified the debtor as nancing statement under Uniform Commer- 

Wing Fine Food. Bankr. Estate of Wing Foods, cial Code §§ 9-503 and 9-506 (Revised 2000). 

Inc. v. CCF Leasing Co. (In re Wing Foods), 28 A.L.R.6th 461. 

28-9-507. Effect of certain events on effectiveness of financing 
statement. [Effective until July 1, 2013.] 

Change of Name. trustee in bankruptcy under 11 U.S.C.S. 
Where the creditor failed to update its fi- § 544(a)(1). Gugino v. Wells Fargo Bank 
nancing statement after the debtor changed Northwest, N.A. (In re Lifestyle Home Fur- 
its name, it failed to comply with the require- nishings, LLC), 2010 Bankr. LEXIS 111 
ments of § 28-9-503(a)(l) and this section. (Bankr. D. Idaho Jan. 14, 2010). 
The priority of its lien was defeated by the 

28-9-507. Effect of certain events on effectiveness of financing 
statement. [Effective July 1, 2013.] — (a) A filed financing statement 
remains effective with respect to collateral that is sold, exchanged, leased, 
licensed, or otherwise disposed of and in which a security interest or 
agricultural lien continues, even if the secured party knows of or consents to 
the disposition. 

(b) Except as otherwise provided in subsection (c) of this section and 
section 28-9-508, Idaho Code, a financing statement is not rendered ineffec- 
tive if, after the financing statement is filed, the information provided in the 
financing statement becomes seriously misleading under section 28-9-506, 
Idaho Code. 

(c) If the name that a filed financing statement provides for a debtor 
becomes insufficient as the name of the debtor under section 28-9-503(a), 
Idaho Code, so that the financing statement becomes seriously misleading 
under section 28-9-506, Idaho Code: 

(1) The financing statement is effective to perfect a security interest in 
collateral acquired by the debtor before, or within four (4) months after, 
the filed financing statement becomes seriously misleading; and 

(2) The financing statement is not effective to perfect a security interest 
in collateral acquired by the debtor more than four (4) months after the 
filed financing statement becomes seriously misleading, unless an amend- 
ment to the financing statement which renders the financing statement 
not seriously misleading is filed within four (4) months after that event. 

History. name that a filed financing statement be- 

I.C., § 28-9-507, as added by 2001, ch. 208, comes seriously misleading under section 28- 

§ 2, p. 704; am. 2012, ch. 145, § 12, p. 381. 9-506" and substituted "filed financing state- 
Compiler's Notes. For this section as ef- ment becomes seriously misleading" for 

fective until July 1, 2013, see the bound "change" in paragraphs (1) and (2). 

volume. Section 22 of S.L. 2012, ch 145 provided 

The 2012 amendment, by ch. 145, in sub- t h a t the act should take effect on and after 

section (c), rewrote the introductory para- July 1, 2013. 

graph which read: "If a debtor so changes its 
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28-9-513. Termination statement. 

Collateral References. Consignment Code Article 9 on Secured Transactions. 58 
transactions under Uniform Commercial A.L.R. 6th 289. 

28-9-515. Duration and effectiveness of financing statement — 
Effect of lapsed financing statement. [Effective until July 1, 2013.] — 

(a) Except as otherwise provided in section 28-9-705(g) and subsections (b), 
(e), (f) and (g) of this section, a filed financing statement is effective for a 
period of five (5) years after the date of filing. 

(b) Except as otherwise provided in subsections (e), (f) and (g) of this 
section, an initial financing statement filed in connection with a public 
finance transaction or manufactured home transaction is effective for a 
period of thirty (30) years after the date of filing if it indicates that it is filed 
in connection with a public finance transaction or manufactured home 
transaction. 

(c) The effectiveness of a filed financing statement lapses on the expira- 
tion of the period of its effectiveness unless before the lapse a continuation 
statement is filed pursuant to subsection (d) of this section. Upon lapse, a 
financing statement ceases to be effective and any security interest or 
agricultural lien that was perfected by the financing statement becomes 
unperfected, unless the security interest is perfected otherwise. If the 
security interest or agricultural lien becomes unperfected upon lapse, it is 
deemed never to have been perfected as against a purchaser of the collateral 
for value. 

(d) Except as otherwise provided in section 28-9-705(g), a continuation 
statement may be filed only within six (6) months before the expiration of 
the five (5) year period specified in subsection (a) of this section or the thirty 
(30) year period specified in subsection (b) of this section, whichever is 
applicable. 

(e) Except as otherwise provided in sections 28-9-510 and 28-9-705(g), 
upon timely filing of a continuation statement, the effectiveness of the initial 
financing statement continues for a period of five (5) years commencing on 
the day on which the financing statement would have become ineffective in 
the absence of the filing. Upon the expiration of the five (5) year period, the 
financing statement lapses in the same manner as provided in subsection (c) 
of this section, unless, before the lapse, another continuation statement is 
filed pursuant to subsection (d) of this section. Succeeding continuation 
statements may be filed in the same manner to continue the effectiveness of 
the initial financing statement. 

(f) If a debtor is a transmitting utility and a filed financing statement so 
indicates, the financing statement is effective until a termination statement 
is filed. 

(g) A record of a mortgage that is effective as a financing statement filed 
as a fixture filing under section 28-9-502(c) remains effective as a financing 
statement filed as a fixture filing until the mortgage is released or satisfied 
of record or its effectiveness otherwise terminates as to the real property. 
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History. Sections 3 and 5 of S.L. 2002, ch. 107 are 

I.C., § 28-9-515, as added by 2001, ch. 208, compiled as §§ 28-9-309 and 28-9-626, re- 
§ 2, p. 704; am. 2002, ch. 107, § 4, p. 290. spectively. 

Compiler's Notes. For this section as ef- 
fective July 1, 2013, see the following section, 
also numbered § 28-9-515. 

28-9-515. Duration and effectiveness of financing statement — 
Effect of lapsed financing statement. [Effective July 1, 2013.] — 

(a) Except as otherwise provided in section 28-9-705(g), Idaho Code, and 
subsections (b), (e), (f) and (g) of this section, a filed financing statement is 
effective for a period of five (5) years after the date of filing. 

(b) Except as otherwise provided in subsections (e), (f) and (g) of this 
section, an initial financing statement filed in connection with a public 
finance transaction or manufactured home transaction is effective for a 
period of thirty (30) years after the date of filing if it indicates that it is filed 
in connection with a public finance transaction or manufactured home 
transaction. 

(c) The effectiveness of a filed financing statement lapses on the expira- 
tion of the period of its effectiveness unless before the lapse a continuation 
statement is filed pursuant to subsection (d) of this section. Upon lapse, a 
financing statement ceases to be effective and any security interest or 
agricultural lien that was perfected by the financing statement becomes 
unperfected, unless the security interest is perfected otherwise. If the 
security interest or agricultural lien becomes unperfected upon lapse, it is 
deemed never to have been perfected as against a purchaser of the collateral 
for value. 

(d) Except as otherwise provided in section 28-9-705(g), Idaho Code, a 
continuation statement may be filed only within six (6) months before the 
expiration of the five (5) year period specified in subsection (a) of this section 
or the thirty (30) year period specified in subsection (b) of this section, 
whichever is applicable. 

(e) Except as otherwise provided in sections 28-9-510 and 28-9-705(g), 
Idaho Code, upon timely filing of a continuation statement, the effectiveness 
of the initial financing statement continues for a period of five (5) years 
commencing on the day on which the financing statement would have 
become ineffective in the absence of the filing. Upon the expiration of the five 
(5) year period, the financing statement lapses in the same manner as 
provided in subsection (c) of this section, unless, before the lapse, another 
continuation statement is filed pursuant to subsection (d) of this section. 
Succeeding continuation statements may be filed in the same manner to 
continue the effectiveness of the initial financing statement. 

(f) If a debtor is a transmitting utility and a filed initial financing 
statement so indicates, the financing statement is effective until a termina- 
tion statement is filed. 

(g) A record of a mortgage that is effective as a financing statement filed 
as a fixture filing under section 28-9-502(c), Idaho Code, remains effective as 
a financing statement filed as a fixture filing until the mortgage is released 
or satisfied of record or its effectiveness otherwise terminates as to the real 
property. 
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History. The 2012 amendment, by ch. 145, inserted 

I.C., § 28-9-515, as added by 2001, ch. 208, "initial" preceding "financial statement" in 

§ 2, p. 704; am. 2002, ch. 107, § 4, p. 290; am. subsection (f). 

2012, ch. 145, § 13, p. 381. Section 22 of S.L. 2012, ch 145 provided 

Compiler's Notes. For this section as ef- that the act should take effect on and after 

fective until July 1, 2013, see the preceding July 1, 2013. 

section, also numbered § 28-9-515. 

28-9-516. What constitutes filing — Effectiveness of filing. [Effec- 
tive until July 1, 2013.] — (a) Except as otherwise provided in subsection 
(b) of this section, communication of a record to a filing office and tender of 
the filing fee or acceptance of the record by the filing office constitutes filing. 

(b) Filing does not occur with respect to a record that a filing office refuses 
to accept because: 

(1) The record is not communicated by a method or medium of commu- 
nication authorized by the filing office; 

(2) An amount equal to or greater than the applicable filing fee is not 
tendered; 

(3) The filing office is unable to index the record because: 

(A) in the case of an initial financing statement, the record does not 
provide a name for the debtor; 

(B) in the case of an amendment or correction statement, the record: 
(i) does not identify the initial financing statement as required by 
section 28-9-512 or 28-9-518, as applicable; or 

(ii) identifies an initial financing statement whose effectiveness has 
lapsed under section 28-9-515; 

(C) in the case of an initial financing statement that provides the name 
of a debtor identified as an individual or an amendment that provides a 
name of a debtor identified as an individual which was not previously 
provided in the financing statement to which the record relates, the 
record does not identify the debtor's last name; or 

(D) in the case of a record filed, or recorded, in the filing office described 
in section 28-9-501(a)(l), the record does not provide a sufficient 
description of the real property to which it relates; 

(4) In the case of an initial financing statement or an amendment that 
adds a secured party of record, the record does not provide a name and 
mailing address for the secured party of record; 

(5) In the case of an initial financing statement or an amendment that 
provides a name of a debtor which was not previously provided in the 
financing statement to which the amendment relates, except for financing 
statements covering farm products and amendments of such financing 
statements, the record does not: 

(A) provide a mailing address for the debtor; 

(B) indicate whether the debtor is an individual or an organization; or 

(C) if the financing statement indicates that the debtor is an organiza- 
tion, provide: 

(i) a type of organization for the debtor; 
(ii) a jurisdiction of organization for the debtor; or 
(iii) an organizational identification number for the debtor or indi- 
cate that the debtor has none; 
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(6) In the case of an assignment reflected in an initial financing state- 
ment under section 28-9-5 14(a) or an amendment filed under section 
28-9-5 14(b), the record does not provide a name and mailing address for 
the assignee; 

(7) In the case of a continuation statement, the record is not filed within 
the six (6) month period prescribed by section 28-9-5 15(d); 

(8) In the case of a financing statement covering farm products, the 
financing statement does not contain all of the information specified in 
section 28-9-502(e) and does not conform to the official form for farm 
products financing statements published by the secretary of state; or 

(9) In the case of an amendment or correction statement relating to a 
financing statement covering farm products, the amendment or correction 
statement does not conform to the official form for amendment or 
correction statements relating to financing statements covering farm 
products published by the secretary of state. 

(10) The filing office is prohibited from accepting the filing pursuant to 
the provisions of section 28-9-5 16A. 

(c) For purposes of subsection (b) of this section: 

(1) A record does not provide information if the filing office is unable to 
read or decipher the information; and 

(2) A record that does not indicate that it is an amendment or identify an 
initial financing statement to which it relates, as required by section 
28-9-512, 28-9-514 or 28-9-518, is an initial financing statement. 

(d) A record that is communicated to the filing office with tender of the 
filing fee, but which the filing office refuses to accept for a reason other than 
one set forth in subsection (b) of this section, is effective as a filed record 
except as against a purchaser of the collateral which gives value in 
reasonable reliance upon the absence of the record from the files. 

History. fective July 1, 2013, see the following section, 

I.C., § 28-9-516, as added by 2001, ch. 208, also numbered § 28-9-516. 

§ 2, p. 704; am. 2004, ch. 304, § 1, p. 852. Section 2 of S.L. 2004, ch. 304 is compiled 

Compiler's Notes. For this section as ef- as § 28-9-707. 

28-9-516. What constitutes filing — Effectiveness of filing. [Effec- 
tive July 1, 2013.] — (a) Except as otherwise provided in subsection (b) of 
this section, communication of a record to a filing office and tender of the 
filing fee or acceptance of the record by the filing office constitutes filing. 

(b) Filing does not occur with respect to a record that a filing office refuses 
to accept because: 

(1) The record is not communicated by a method or medium of commu- 
nication authorized by the filing office; 

(2) An amount equal to or greater than the applicable filing fee is not 
tendered; 

(3) The filing office is unable to index the record because: 

(A) in the case of an initial financing statement, the record does not 
provide a name for the debtor; 

(B) in the case of an amendment or information statement, the record: 
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(i) does not identify the initial financing statement as required by 
section 28-9-512 or 28-9-518, Idaho Code, as applicable; or 
(ii) identifies an initial financing statement whose effectiveness has 
lapsed under section 28-9-515, Idaho Code; 

(C) in the case of an initial financing statement that provides the name 
of a debtor identified as an individual or an amendment that provides a 
name of a debtor identified as an individual which was not previously 
provided in the financing statement to which the record relates, the 
record does not identify the debtor's surname; or 

(D) in the case of a record filed, or recorded, in the filing office described 
in section 28-9-50 1(a)(1), Idaho Code, the record does not provide a 
sufficient description of the real property to which it relates; 

(4) In the case of an initial financing statement or an amendment that 
adds a secured party of record, the record does not provide a name and 
mailing address for the secured party of record; 

(5) In the case of an initial financing statement or an amendment that 
provides a name of a debtor which was not previously provided in the 
financing statement to which the amendment relates, except for financing 
statements covering farm products and amendments of such financing 
statements, the record does not: 

(A) provide a mailing address for the debtor; or 

(B) indicate whether the name provided as the name of the debtor is 
the name of an individual or an organization; 

(6) In the case of an assignment reflected in an initial financing state- 
ment under section 28-9-5 14(a), Idaho Code, or an amendment filed under 
section 28-9-5 14(b), Idaho Code, the record does not provide a name and 
mailing address for the assignee; 

(7) In the case of a continuation statement, the record is not filed within 
the six (6) month period prescribed by section 28-9-5 15(d), Idaho Code; 

(8) In the case of a financing statement covering farm products, the 
financing statement does not contain all of the information specified in 
section 28-9-502(e), Idaho Code, and does not conform to the official form 
for farm products financing statements published by the secretary of 
state; or 

(9) In the case of an amendment or correction statement relating to a 
financing statement covering farm products, the amendment or correction 
statement does not conform to the official form for amendment or 
correction statements relating to financing statements covering farm 
products published by the secretary of state. 

(10) The filing office is prohibited from accepting the filing pursuant to 
the provisions of section 28-9-5 16A, Idaho Code. 

(c) For purposes of subsection (b) of this section: 

(1) A record does not provide information if the filing office is unable to 
read or decipher the information; and 

(2) A record that does not indicate that it is an amendment or identify an 
initial financing statement to which it relates, as required by section 
28-9-512, 28-9-514 or 28-9-518, Idaho Code, is an initial financing state- 
ment. 
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(d) A record that is communicated to the filing office with tender of the 
filing fee, but which the filing office refuses to accept for a reason other than 
one set forth in subsection (b) of this section, is effective as a filed record 
except as against a purchaser of the collateral which gives value in 
reasonable reliance upon the absence of the record from the files. 

History. graph (b)(3)(B); rewrote paragraph (b)(5)(B) 

I.C., § 28-9-516, as added by 2001, ch. 208, which read: "indicate whether the debtor is an 

§ 2, p. 704; am. 2004, ch. 304, § 1, p. 852; am. individual or an organization"; and deleted 

2012, ch. 145, § 14, p. 381. paragraph (b)(5)(C), which related to a debtor 

Compiler's Notes. For this section as ef- as an organization, 

fective until July 1, 2013, see the preceding Section 22 of S.L. 2012, ch 145 provided 

section, also numbered § 28-9-516. that the act should take effect on and after 

The 2012 amendment, by ch. 145, substi- July 1 2013 
tuted "information" for "correction" in para- 

28-9-516A. Filing officer duties. [Effective until July 1, 2013.] — 

(1) The filing officer shall not file an initial financing statement or financing 
statement amendment: 

(a) Which contains an assumed business name for either an individual or 
a business entity other than a general partnership. 

(b) When an individual debtor and an individual secured party would, as 
a result of the filing, appear to be the same individual on the financing 
statement. 

(2) The filing officer may require, prior to filing, reasonable proof from the 
secured party that an individual debtor is in fact a "transmitting utility" as 
defined in section 28-9-102, Idaho Code, if a filing indicates that the debtor 
is a transmitting utility. 

(3) The filing officer may, prior to filing, cause to be unreadable any 
signatures, social security account numbers, taxpayer identification num- 
bers, and employer identification numbers that appear on financing state- 
ments or financing statement amendments. 

(4) The secretary of state may petition the district court in Ada county for 
an order to show cause why filings not in compliance with subsections (1) 
and (2) of this section should not be deleted from the files and records of the 
secretary of state. 

History. Compiler's Notes. For this section as ef- 

I.C., § 28-9-516A, as added by 2003, ch. fective July 1, 2013, see the following section, 
206, § 1, p. 549. also numbered § 28-9-5 16A. 

28-9-516A. Filing officer duties. [Effective July 1, 2013.] — (1) The 

filing officer shall not file an initial financing statement or financing 
statement amendment: 

(a) Which contains an assumed business name for either an individual or 
a business entity other than a general partnership if the assumed 
business name is designated as an assumed business name and the true 
name of the person using the assumed business name is not included. 

(b) When an individual debtor and an individual secured party would, as 
a result of the filing, appear to be the same individual on the financing 
statement. 
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(2) The filing officer may require, prior to filing, reasonable proof from the 
secured party that an individual debtor is in fact a "transmitting utility" as 
defined in section 28-9-102, Idaho Code, if a filing indicates that the debtor 
is a transmitting utility. 

(3) The filing officer may, prior to filing, cause to be unreadable any 
signatures, social security account numbers, taxpayer identification num- 
bers, and employer identification numbers that appear on financing state- 
ments or financing statement amendments. 

(4) The secretary of state may petition the district court in Ada county for 
an order to show cause why filings not in compliance with subsections (1) 
and (2) of this section should not be deleted from the files and records of the 
secretary of state. 

History. the assumed business name is designated as 

I.C., § 28-9-5 16A, as added by 2003, ch. an assumed business name and the true 

206, § 1, p. 549; am. 2012, ch. 145, § 15, p. name of the person using the assumed name 

381. is not included" at the end of paragraph (1(a). 

Compiler's Notes. For this section as ef- Section 22 of S.L. 2012, ch 145 provided 

fective until July 1, 2013, see the preceding t h a t the act should take effect on and after 

section, also numbered § 28-9-5 16A. j u l y \ 2013 

The 2012 amendment, by ch. 145, added "if 

28-9-518. Claim concerning inaccurate or wrongfully filed re- 
cord. [Effective until July 1, 2013.] — (a) A person may file in the filing 
office a correction statement with respect to a record indexed there under 
the person's name if the person believes that the record is inaccurate or was 
wrongfully filed. 

(b) A correction statement must: 

(1) Identify the record to which it relates by the file number assigned to 
the initial financing statement to which the record relates; 

(2) Indicate that it is a correction statement; and 

(3) Provide the basis for the person's belief that the record is inaccurate 
and indicate the manner in which the person believes the record should be 
amended to cure any inaccuracy or provide the basis for the person's belief 
that the record was wrongfully filed. 

(c) The filing of a correction statement does not affect the effectiveness of 
an initial financing statement or other filed record. 

(d) A correction statement may be filed in connection with the previous 
filing of a financing statement covering farm products under section 
28-9-502. 

History. fective July 1, 2013, see the following section, 

I.C., § 28-9-518, as added by 2001, ch. 208, also numbered § 28-9-518. 

§ 2, p. 704; am. 2007, ch. 317, § 2, p. 945. The 2007 amendment, by ch. 317, added 

Compiler's Notes. For this section as ef- subsection (d). 

28-9-518. Claim concerning inaccurate or wrongfully filed re- 
cord. [Effective July 1, 2013.] — (a) A person may file in the filing office 
an information statement with respect to a record indexed there under the 
person's name if the person believes that the record is inaccurate or was 
wrongfully filed. 
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(b) An information statement under subsection (a) of this section must: 

(1) Identify the record to which it relates by the file number assigned to 
the initial financing statement to which the record relates; 

(2) Indicate that it is an information statement; and 

(3) Provide the basis for the person's belief that the record is inaccurate 
and indicate the manner in which the person believes the record should be 
amended to cure any inaccuracy or provide the basis for the person's belief 
that the record was wrongfully filed. 

(c) A person may file in the filing office an information statement with 
respect to a record filed there if the person is a secured party of record with 
respect to the financing statement to which the record relates and believes 
that the person that filed the record was not entitled to do so under section 
28-9-509(d), Idaho Code. 

(d) An information statement under subsection (c) of this section must: 

(1) Identify the record to which it relates by the file number assigned to 
the initial financing statement to which the record relates; 

(2) Indicate that it is an information statement; and 

(3) Provide the basis for the person's belief that the person that filed the 
record was not entitled to do so under section 28-9-509(d), Idaho Code. 

(e) The filing of an information statement does not affect the effectiveness 
of an initial financing statement or other filed record. 

(f) An information statement may be filed in connection with the previous 
filing of a financing statement covering farm products under section 
28-9-502, Idaho Code. 

History. rection statement" throughout the section; 

I.C., § 28-9-518, as added by 2001, ch. 208, inserted "under subsection (a) of this section" 

§ 2, p. 704; am. 2007, ch. 317, § 2, p. 945; am. in the introductory paragraph of (b); and 

2012, ch. 145, § 16, p. 381. added subsections (c) and (d), redesignating 

Compiler's Notes. For this section as ef- the subsequent subsections accordingly, 
fective until July 1, 2013, see the preceding Section 22 of S.L. 2012, ch 145 provided 

section, also numbered § 28-9-518. that the act should take effect on and after 

The 2012 amendment, by ch. 145, substi- July 1 2013 
tuted "an information statement" for "a cor- 

28-9-519. Numbering, maintaining, and indexing records — Com- 
municating information provided in records. — (a) For each record 
filed in a filing office, the filing office shall: 

(1) Assign a unique number to the filed record; 

(2) Create a record that bears the number assigned to the filed record and 
the date and time of filing; 

(3) Maintain the filed record for public inspection; and 

(4) Index the filed record in accordance with subsections (c), (d) and (e) of 
this section. 

(b) A file number assigned after January 1, 2002, must include a digit 
that: 

(1) Is mathematically derived from or related to the other digits of the file 
number; and 

(2) Aids the filing office in determining whether a number communicated 
as the file number includes a single digit or transpositional error. 
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(c) Except as otherwise provided in subsections (d) and (e) of this section, 
the filing office shall: 

(1) Index an initial financing statement according to the name of the 
debtor and index all filed records relating to the initial financing state- 
ment in a manner that associates with one another an initial financing 
statement and all filed records relating to the initial financing statement; 
and 

(2) Index a record that provides a name of a debtor which was not 
previously provided in the financing statement to which the record relates 
also according to the name that was not previously provided. 

(d) If a financing statement is filed as a fixture filing or covers as- 
extracted collateral or timber to be cut, it must be filed for record and the 
filing office shall index it: 

(1) Under the names of the debtor and of each owner of record shown on 
the financing statement as if they were the mortgagors under a mortgage 
of the real property described; and 

(2) To the extent that the law of this state provides for indexing of records 
of mortgages under the name of the mortgagee, under the name of the 
secured party as if the secured party were the mortgagee thereunder, or, 
if indexing is by description, as if the financing statement were a record of 
a mortgage of the real property described. 

(e) If a financing statement is filed as a fixture filing or covers as- 
extracted collateral or timber to be cut, the filing office shall index an 
assignment filed under section 28-9-5 14(a) or an amendment filed under 
section 28-9-514(b): 

(1) Under the name of the assignor as grantor; and 

(2) To the extent that the law of this state provides for indexing a record 
of the assignment of a mortgage under the name of the assignee, under 
the name of the assignee. 

(f) The filing office shall maintain a capability: 

(1) To retrieve a record by the name of the debtor and by the file number 
assigned to the initial financing statement to which the record relates; 
and 

(2) To associate and retrieve with one another an initial financing 
statement and each filed record relating to the initial financing statement. 

(g) The filing office may not remove a debtor's name from the index until 
one (1) year after the effectiveness of a financing statement naming the 
debtor lapses under section 28-9-515 with respect to all secured parties of 
record. 

(h) The filing office shall perform the acts required by subsections (a) 
through (e) of this section at the time and in the manner prescribed by filing 
office rule, but not later than two (2) business days after the filing office 
receives the record in question. 

(i) Subsections (b) and (h) of this section do not apply to a filing office 
described in section 28-9-501(a)(l). 

History. Compiler's Notes. This section is set out 

I.C., § 28-9-519, as added by 2001, ch. 208, above to correct errors appearing in subdivi- 
§ 2, p. 704. sions (d) and (e) in the bound volume. 
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28-9-521. Uniform form of written financing statement and 
amendment. [Effective July 1, 2013.] — (a) A filing office that accepts 
written records may not refuse to accept a written initial financing state- 
ment in the following form and format except for a reason set forth in section 
28-9-516(b), Idaho Code: 



28-9-521 
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UCC FINANCING STATEMENT 

FOLLOW INSTRUCTIONS 



A. NAME & PHONE OF CONTACT AT FILER (optional) 



B. E-MAIL CONTACT AT FILER (optional) 



C. SEND ACKNOWLEDGMENT TO: (Name and Address) 

r 

L 



"1 



J 



THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY 



1 . DEBTOR'S NAME: Provide only ens Debtor name (1a or 1b) (use exact, full name; do not omit, modify, or abbreviate any part of the Debtor's name); if any part of the Individual Debtor's 
name will not fit in line 1b, leave all of Item 1 blank, check here PI and provide the Individual Debtor information in item 10 of the Financing Statement Addendum (Form UCCIAd) 



OR 


1a ORGANIZATION'S NAME 


1b. INDIVIDUAL'S SURNAME 


FIRST PERSONAL NAME 


ADDITIONAL NAME(S)/INITIAL(S) 


SUFFIX 


1c. MAILING ADDRESS 


CITY 


STATE 


POSTAL CODE 


COUNTRY 



2. DEBTOR'S NAME: Provide only ang Debtor name (2a or 2b) (use exact, full name; do not omit, modify, or abbreviate any part of the Debtor's name); if any part of the Individual Debtor's 
name will no! fit in line 2b, leave all of item 2 Wank, check here PJ and provide the Individual Debtor information in item 10 of the Financing Statement Addendum (Form UCCIAd) 



OR 


2a. ORGANIZATION'S NAME 


2b. INDIVIDUAL'S SURNAME 


FIRST PERSONAL NAME 


ADDITIONAL NAME(S)/INITIAL(S) 


SUFFIX 


2c. MAILING ADDRESS 


CITY 


STATE 


POSTAL CODE 


COUNTRY 



3. SECURED PARTY'S NAME (or NAME of ASSIGNEE of ASSIGNOR SECURED PARTY): Provide only flnfi Secured Party name 


(3a or 3b 






OR 


3a. ORGANIZATION'S NAME 


3b. INDIVIDUAL'S SURNAME 


FIRST PERSONAL NAME 


ADDITIONAL NAME(S)/INITIAL(S) 


SUFFIX 


3c. MAILING ADDRESS 


CITY 


STATE 


POSTAL CODE 


COUNTRY 











COLLATERAL: This financing statement covers the following collateral: 



5. Check anjy. If applicable and check gply. one box: Collateral is [J held in a Trust (see UCCIAd, item 17 and Instructions) [J being administered by a Decedent's Personal Representative 
6a Check anjy. if applicable and check flnjy. one box: 1 6b. Check only if applicable and check fiuly one box: 

Q Public-Finance Transaction | | Manufactured-Home Transaction [H A Debtor is a Transmitting Utility M Agricultural Lien [_] Non-UCC Filing 

7, ALTERNATIVE DESIGNATION (if applicable): Q Lessee/Lessor H Consignee/Consignor Q Seller/Buyer V] Bailee/Bailor H Licensee/Licensor 

8. OPTIONAL FILER REFERENCE DATA: 
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28-9-521 



UCC FINANCING STATEMENT ADDENDUM 

FOLLOW INSTRUCTIONS 



9. NAME OF FIRST DEBTOR: Same as line 1a or 1b on Financing Statement; if line 1b was left t 
because Individual Debtor name did not fit, check here I I 



9a. ORGANIZATION'S NAME 



9b. INDIVIDUAL'S SURNAME 



FIRST PERSONAL NAME 



ADDITIONAL NAME(S)/INITIAL(S) 



THE ABOVE SPACE IS FOR FIUNG OFFICE USE ONLY 



10. DEBTOR'S NAME: Provide (10a or 10b) only ojjg additional Debtor name or Debtor name that did not fit in line lb or 2b of the Financing Statement (Form UCC1) (use exact, full name; 
do not omit, modify, or abbreviate any part of the Debtor's name) and enter the mailing address in line 10c 



OR 


10a. ORGANIZATION'S NAME 


10b. INDIVIDUAL'S SURNAME 




INDIVIDUAL'S FIRST PERSONAL NAME 




INDIVIDUAL'S ADDITIONAL NAME(S)/INITIAL(S) 


SUFFIX 


10c. MAILING ADDRESS 


CITY 


STATE 


POSTAL CODE 


COUNTRY 


11. 


1 ADDITIONAL SECURED PARTY'S NAME 21 


□ ASSIGNOR SECURED PARTY'S NAME: 


Provide only aus name (11a or 11b) 




OR 


11a. ORGANIZATION'S NAME 


11b. INDIVIDUAL'S SURNAME 


FIRST PERSONAL NAME 


ADDITIONAL NAME(S)/INITlAL(S) 


SUFFIX 


11c. MAILING ADDRESS 


CITY 


STATE 


POSTAL CODE 


COUNTRY 



12. ADDITIONAL SPACE FOR ITEM 4 (Collateral): 



13. n This FINANCING STATEMENT is to be filed (for record] (or recorded) ii 
REAL ESTATE RECORDS (if applicable) 



14. This FINANCING STATEMENT: 

I | covers timber to be cut fj covers as-extracted collateral |J is filed as a fixture filing 



15. Name and address of a RECORD OWNER of real estate described in item 16 
(if Debtor does not have a record interest): 



. Description of real estate: 



17. MISCELLANEOUS: 



UCC FINANCING STATEMENT ADDENDUM (Form UCCIAd) (Rev. 04/20/11) 
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(b) A filing office that accepts written records may not refuse to accept a 
written record in the following form and format except for a reason set forth 
in section 28-9-516(b), Idaho Code: 



217 



SECURED TRANSACTIONS 



28-9-521 



UCC FINANCING STATEMENT AMENDMENT 



FOLLOW INSTRUCTIONS 



A. NAME & PHONE OF CONTACT AT FILER (optional) 




B. E-MAIL CONTACT AT FILER (optional) 




C. SEND ACKNOWLEDGMENT TO: (Name and Address) 






r 


"l 




L 


J 


THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY 


1a. INITIAL FINANCING STATEMENT FILE NUMBER 


1b.[ iThis FINANCING STATEMENT AMENDMENT is to be filed |for record] 
L — ' (or recorded) in the REAL ESTATE RECORDS 

Filer atfeftl Amendment Addendum (Form UCC3Ad) so! provide Debtor's name In item 13 



2. LJ TERMINATION: Effectiveness of the Financing Statement identified above is terminated with respect to the security Interesl(s) of Secured Party authorizing this Termination 



3. [j ASSIGNMENT (full or partial): Provide name of Assignee in item 7a or 7b, and address of Assignee in item 7c and name of Assignor in Item 9 

For partial assignment, complete items 7 and 9 ami also indicate affected collateral in item 8 

4. LJ CONTINUATION: Effectiveness of the Financing Statement identified above with respect to the security inlerest(s) of Secured Party authorizing this Continuation Statement is 

continued for the additional period provided by applicable law 

5. □ PARTY INFORMATION CHANGE: 

Check aoe of these two boxes: MQ Check m of these three boxes to: 

□ , — . , — . CHANGE name and/or address: Complete | — .ADD name: Complete Item . — .DELETE name: Give record name 

Debtor oj M Secured Party of record M item 6a or 6b; and Item 7a or 7b and Item 7c M 7a or 7b, and item 7c M to be deleted in item 6a or 6b 

6. CURRENT RECORD INFORMATION: Complete for Party Information Change - provide only ana name (6a or 6b) 



6a. ORGANIZATION'S NAME 



6b. INDIVIDUAL'S SURNAME 



FIRST PERSONAL NAME 



ADDITIONAL NAME(S)/INITIAL(S) SUFFIX 



7. CHANGED OR ADDED INFORMATION: Complete for Assignment or Party Information Change - provide only gne. name (7a or 7b) (use exact, Ml name; do not omit, rrxxjify, or abbreviate any part of the Debtor's name) 


OR 


7a. ORGANIZATION'S NAME 


7b. INDIVIDUAL'S SURNAME 




INDIVIDUAL'S FIRST PERSONAL NAME 




INDIVIDUAL'S ADDITIONAL NAME(S)/INITIAL(S) 


SUFFIX 


7c. MAILING ADDRESS I CITY 


STATE 


POSTAL CODE 


COUNTRY 



8. Q COLLATERAL CHANGE: AJjo. check gjjg of these four boxes: Q ADD collateral Q DELETE collateral Q RESTATE covered collateral Q ASSIGN collateral 



Indicate collateral: 



NAME OF SECURED PARTY OF RECORD AUTHORIZING THIS AMENDMENT: Provide only sm name (9a or 9b) (name of Assignor, if this is an Assignment) 
If this is an Amendment authorized by a DEBTOR, check here f"] and provide name of authorizing Debtor 



9a. ORGANIZATION'S NAME 



9b. INDIVIDUAL'S SURNAME 



FIRST PERSONAL NAME 



ADDITIONAL NAME(S)/INITIAL(S) SUFFIX 



10. OPTIONAL FILER REFERENCE DATA: 
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UCC FINANCING STATEMENT AMENDMENT ADDENDUM 



FOLLOW INSTRUCTIONS 



11. INITIAL FINANCING STATEMENT FILE NUMBER: Same as item 1a on 



12. NAME OF PARTY AUTHORIZING THIS AMENDMENT: Same as item 9 on Amendment form 



2a. ORGANIZATION'S NAME 



12b. INDIVIDUAL'S SURNAME 



FIRST PERSONAL NAME 



ADDITIONAL NAME(S)/INITIAL(S) 



THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY 



13. Name of DEBTOR on related financing statement (Name of a current Debtor of record required for indexing purposes only in some filing offices - see Instruction item 13): Provide only 
one Debtor name (13a or 13b) (use exact, full name; do not omit, modify, or abbreviate any part of the Debtor's name); see Instructions if name does not fit 



13a. ORGANIZATION'S NAME 



13b. INDIVIDUAL'S SURNAME 



FIRST PERSONAL NAME 



ADDITIONAL NAME(S)/INITIAL(S) SUFFIX 



14. ADDITIONAL SPACE FOR ITEM 8 (Collateral): 



15. This FINANCING STATEMENT AMENDMENT: 

M covers timber to be cut \j covers as-extracted collateral M is filed as a fixture filing 



. Name and address of a RECORD OWNER of real estate described in item 17 
(if Debtor does not have a record interest): 



17. Description of real estate: 



18. MISCELLANEOUS: 



UCC FINANCING STATEMENT AMENDMENT ADDENDUM (Form UCC3Ad) (Rev. 04/20/11) 
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History. Compiler's Notes. For this section as ef- 

I.C., § 28-9-521, as added by 2012, ch. 145, fective until July 1, 2013, see the bound 
§ 18, p. 381. volume. 

Part 6. Default 

28-9-601. Rights after default — Judicial enforcement — Con- 
signor or buyer of accounts, chattel paper, payment intangibles or 
promissory notes. — (a) After default, a secured party has the rights 
provided in this part and, except as otherwise provided in section 28-9-602, 
those provided by agreement of the parties. A secured party: 

(1) May reduce a claim to judgment, foreclose or otherwise enforce the 
claim, security interest or agricultural lien by any available judicial 
procedure; and 

(2) If the collateral is documents, may proceed either as to the documents 
or as to the goods they cover. 

(b) A secured party in possession of collateral or control of collateral 
under section 28-7-106, 28-9-104, 28-9-105, 28-9-106 or 28-9-107 has the 
rights and duties provided in section 28-9-207. 

(c) The rights under subsections (a) and (b) of this section are cumulative 
and may be exercised simultaneously. 

(d) Except as otherwise provided in subsection (g) of this section and 
section 28-9-605, after default, a debtor and an obligor have the rights 
provided in this part and by agreement of the parties. 

(e) If a secured party has reduced its claim to judgment, the lien of any 
levy that may be made upon the collateral by virtue of an execution based 
upon the judgment relates back to the earliest of: 

(1) The date of perfection of the security interest or agricultural lien in 
the collateral; 

(2) The date of filing a financing statement covering the collateral; or 

(3) Any date specified in a statute under which the agricultural lien was 
created. 

(f) A sale pursuant to an execution is a foreclosure of the security interest 
or agricultural lien by judicial procedure within the meaning of this section. 
A secured party may purchase at the sale and thereafter hold the collateral 
free of any other requirements of this chapter. 

(g) Except as otherwise provided in section 28-9-607(c), this part imposes 
no duties upon a secured party that is a consignor or is a buyer of accounts, 
chattel paper, payment intangibles, or promissory notes. 

History. Compiler's Notes. Section 31 of S.L. 2004, 

I.C., § 28-9-601, as added by 2001, ch. 208, ch. 42 is compiled as § 28-9-338, and section 
§ 2, p. 704; am. 2004, ch. 42, § 32, p. 77. 33 contained a repeal. 

28-9-603. Agreement on standards concerning rights and duties. 

Cited in: Fin. Fed. Credit Inc. v. Walter B. Sons, Inc.), 436 B.R. 582 (Bankr. D. Idaho 
Scott & Sons, Inc. (In re Walter B. Scott & 2010). 

28-9-607. Collection and enforcement by secured party. [Effec- 
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tive July 1, 2013.] — (a) If so agreed, and in any event after default, a 
secured party: 

(1) May notify an account debtor or other person obligated on collateral to 
make payment or otherwise render performance to or for the benefit of the 
secured party; 

(2) May take any proceeds to which the secured party is entitled under 
section 28-9-315, Idaho Code; 

(3) May enforce the obligations of an account debtor or other person 
obligated on collateral and exercise the rights of the debtor with respect to 
the obligation of the account debtor or other person obligated on collateral 
to make payment or otherwise render performance to the debtor, and with 
respect to any property that secures the obligations of the account debtor 
or other person obligated on the collateral; 

(4) If it holds a security interest in a deposit account perfected by control 
under section 28-9- 104(a)(1), Idaho Code, may apply the balance of the 
deposit account to the obligation secured by the deposit account; and 

(5) If it holds a security interest in a deposit account perfected by control 
under section 28-9-104(a)(2) or (3), Idaho Code, may instruct the bank to 
pay the balance of the deposit account to or for the benefit of the secured 
party 

(b) If necessary to enable a secured party to exercise, under subsection 
(a)(3) of this section, the right of a debtor to enforce a mortgage 
nonjudicially, the secured party may record in the office in which a record of 
the mortgage is recorded: 

(1) A copy of the security agreement that creates or provides for a security 
interest in the obligation secured by the mortgage; and 

(2) The secured party's sworn affidavit in recordable form stating that: 

(A) a default has occurred with respect to the obligation secured by the 
mortgage; and 

(B) the secured party is entitled to enforce the mortgage nonjudicially 

(c) A secured party shall proceed in a commercially reasonable manner if 
the secured party: 

(1) Undertakes to collect from or enforce an obligation of an account 
debtor or other person obligated on collateral; and 

(2) Is entitled to charge back uncollected collateral or otherwise to full or 
limited recourse against the debtor or a secondary obligor. 

(d) A secured party may deduct from the collections made pursuant to 
subsection (c) of this section reasonable expenses of collection and enforce- 
ment, including reasonable attorney's fees and legal expenses incurred by 
the secured party 

(e) This section does not determine whether an account debtor, bank, or 
other person obligated on collateral owes a duty to a secured party 

History. The 2012 amendment, by ch. 145, inserted 

I.C., § 28-9-607, as added by 2001, ch. 208, "with respect to the obligation secured by the 

§ 2, p. 704; am. 2012, ch. 145, § 19, p. 381. mortgage" in paragraph (b)(2)(A). 

Compiler's Notes. For this section as ef- Section 22 of S.L. 2012, ch 145 provided 

fective until July 1, 2013, see the bound that the act should take effect on and after 

volume. July 1, 2013. 
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28-9-610. Disposition of collateral after default. 

Commercially Reasonable. may determine by agreement the standards 

The failure of a secured party to dispose of by which the fulfillment of commercial rea- 

collateral in a commercially reasonable man- sonableness is to be measured if such stan- 

ner raises a rebuttable presumption that the dards are not manifestly unreasonable. In an 

fair market value of the collateral at the time adversary proceeding, the commercial reason- 

of repossession was equal to the outstanding ableness standards in the security agreement 

debt. Aviation Fin. Group, LLC v. Due Hous- between the bankruptcy debtor and a creditor 

ing Partners, Inc., 2010 U.S. Dist. LEXIS were, on their face, manifestly unreasonable 

39007 (D. Idaho Apr. 20, 2010). under the UCC. Fin. Fed. Credit Inc. v. Walter 

The obligation of commercial reasonable- B. Scott & Sons, Inc. (In re Walter B. Scott & 

ness in the disposition of collateral may not be Sons, Inc.), 436 B.R. 582 (Bankr. D. Idaho 

"disclaimed" by agreement, however parties 2010). 

28-9-615. Application of proceeds of disposition — Liability for 
deficiency and right to surplus. 

Amount of Proceeds. commercially reasonable disposition would 

Under § 28-9-626(e), if a surplus is calcu- have brought. Fin. Fed. Credit Inc. v. Walter 

lated under § 28-9-615(f), the debtor has the B. Scott & Sons, Inc. (In re Walter B. Scott & 

burden of establishing that the amount of Sons, Inc.), 436 B.R. 582 (Bankr. D. Idaho 

proceeds obtained from the disposition of col- 2010). 
lateral was significantly below the amount a 

28-9-625. Remedies for secured party's failure to comply with 
chapter. 

Cited in: Fin. Fed. Credit Inc. v. Walter B. Sons, Inc.), 436 B.R. 582 (Bankr. D. Idaho 
Scott & Sons, Inc. (In re Walter B. Scott & 2010). 

28-9-626. Action in which deficiency or surplus is in issue. — In an 

action arising from a transaction in which the amount of a deficiency or 
surplus is in issue, the following rules apply: 

(a) A secured party need not prove compliance with the provisions of this 
part relating to collection, enforcement, disposition or acceptance unless the 
debtor or a secondary obligor places the secured party's compliance in issue. 

(b) If the secured party's compliance is placed in issue, the secured party 
has the burden of establishing that the collection, enforcement, disposition 
or acceptance was conducted in accordance with this part. 

(c) Except as otherwise provided in section 28-9-628, if a secured party 
fails to prove that the collection, enforcement, disposition or acceptance was 
conducted in accordance with the provisions of this part relating to collec- 
tion, enforcement, disposition or acceptance, the liability of a debtor or a 
secondary obligor for a deficiency is limited to an amount by which the sum 
of the secured obligation, expenses and attorney's fees exceeds the greater 
of: 

(1) The proceeds of the collection, enforcement, disposition or acceptance; 
or 

(2) The amount of proceeds that would have been realized had the 
noncomplying secured party proceeded in accordance with the provisions 
of this part relating to collection, enforcement, disposition or acceptance. 

(d) For purposes of subsection (c)(2) of this section, the amount of 
proceeds that would have been realized is equal to the sum of the secured 



28-9-627 



COMMERCIAL TRANSACTIONS 



222 



obligation, expenses and attorney's fees unless the secured party proves that 
the amount is less than that sum. 

(e) If a deficiency or surplus is calculated under section 28-9-6 15(f), the 
debtor or obligor has the burden of establishing that the amount of proceeds 
of the disposition is significantly below the range of prices that a complying 
disposition to a person other than the secured party, a person related to the 
secured party, or a secondary obligor would have brought. 



History. 

I.C., § 28-9-626, as added by 2001, ch. 208, 
§ 2, p. 704; am. 2002, ch. 107, § 5, p. 290. 

Compiler's Notes. Sections 4 and 6 of S.L. 
2002, ch. 107 are compiled as §§ 28-9-515 and 
28-9-705, respectively. 

Cited in: Fin. Fed. Credit Inc. v. Walter B. 
Scott & Sons, Inc. (In re Walter B. Scott & 
Sons, Inc.), 436 B.R. 582 (Bankr. D. Idaho 
2010). 



Commercially Reasonable Sale. 

The failure of a secured party to dispose of 
collateral in a commercially reasonable man- 
ner raises a rebuttable presumption that the 
fair market value of the collateral at the time 
of repossession was equal to the outstanding 
debt. Aviation Fin. Group, LLC v. Due Hous- 
ing Partners, Inc., 2010 U.S. Dist. LEXIS 
39007 (D. Idaho Apr. 20, 2010). 



28-9-627. Determination of whether conduct was commercially 
reasonable. 



Cited in: Aviation Fin. Group, LLC v. Due 
Housing Partners, Inc., 2010 U.S. Dist. 
LEXIS 39007 (D. Idaho Apr. 20, 2010). 

Applicability. 

In the absence of an enforceable agreement 
between the parties, the determination of 



whether the disposition of collateral was 
made in a commercially reasonable manner is 
governed by this section. Fin. Fed. Credit Inc. 
v. Walter B. Scott & Sons, Inc. (In re Walter B. 
Scott & Sons, Inc.), 436 B.R. 582 (Bankr. D. 
Idaho 2010). 



Part 7. Transition 



28-9-702. Savings clause. 



Continued Perfection. 

Since the creditor's security interest was 
perfected under § 28-9-302(1) by filing a fi- 
nancing statement, no further action was 



required for the creditor to be perfected under 
§ 28-9-703(a) or § 28-9-702. In re Wiersma, 
283 Bankr. 294 (Bankr. D. Idaho 2002), aff'd 
in part, 324 Bankr. 92 (B.A.R 9th Cir. 2005). 



28-9-703. Security interest perfected before effective date. 



Continued Perfection. 

Since the creditor's security interest was 
perfected under § 28-9-302(1) by filing a fi- 
nancing statement, no further action was 



required for the creditor to be perfected under 
§ 28-9-703(a). In re Wiersma, 283 Bankr. 294 
(Bankr. D. Idaho 2002), aff'd in part, 324 
Bankr. 92 (B.A.R 9th Cir. 2005). 



28-9-705. Effectiveness of action taken before effective date. — 

(a) If action, other than the filing of a financing statement, is taken before 
this act takes effect and the action would have resulted in priority of a 
security interest over the rights of a person that becomes a lien creditor had 
the security interest become enforceable before this act takes effect, the 
action is effective to perfect a security interest that attaches under this act 
within one (1) year after this act takes effect. An attached security interest 
becomes unperfected one (1) year after this act takes effect unless the 
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security interest becomes a perfected security interest under this act before 
the expiration of that period. 

(b) The filing of a financing statement before this act takes effect is 
effective to perfect a security interest to the extent the filing would satisfy 
the applicable requirements for perfection under this act. 

(c) This act does not render ineffective an effective financing statement 
that, before this act takes effect, is filed and satisfies the applicable 
requirements for perfection under the law of the jurisdiction governing 
perfection as provided in former section 28-9-103. However, except as 
otherwise provided in subsections (d) and (e) of this section and section 
28-9-706, the financing statement ceases to be effective at the earlier of: 

(1) The time the financing statement would have ceased to be effective 
under the law of the jurisdiction in which it is filed; or 

(2) June 30, 2006. 

(d) The filing of a continuation statement after this act takes effect does 
not continue the effectiveness of the financing statement filed before this act 
takes effect. However, upon the timely filing of a continuation statement 
after this act takes effect and in accordance with the law of the jurisdiction 
governing perfection as provided in part 3, the effectiveness of a financing 
statement filed in the same office in that jurisdiction before this act takes 
effect continues for the period provided by the law of that jurisdiction. 

(e) Subsection (c) (2) of this section applies to a financing statement that, 
before this act takes effect, is filed against a transmitting utility and 
satisfies the applicable requirements for perfection under the law of the 
jurisdiction governing perfection as provided in former section 28-9-103 only 
to the extent that part 3 provides that the law of a jurisdiction other than 
jurisdiction in which the financing statement is filed governs perfection of a 
security interest in collateral covered by the financing statement. 

(f) A financing statement that includes a financing statement filed before 
this act takes effect and a continuation statement filed after this act takes 
effect is effective only to the extent that it satisfies the requirements of part 
5 for an initial financing statement. 

(g) A financing statement filed as a fixture, timber or mineral filing before 
July 1, 2001 (except for a record of mortgage which is effective as a financing 
statement filed as a fixture filing) shall cease to be effective after June 30, 
2006. The effectiveness of such a financing statement may be continued by 
filing a continuation statement between January 1, 2006, and June 30, 
2006, inclusive. The new five (5) year effective period for such a financing 
statement, as provided in section 28-9-515, shall commence on the date of 
filing such continuation statement. 

History. Compiler's Notes. Sections 5 and 7 of S.L. 

I.C., § 28-9-705, as added by 2001, ch. 208, 2002, ch. 107 are compiled as §§ 28-9-626 and 
§ 2, p. 704; am. 2002, ch. 107, § 6, p. 290. 39-1450, respectively. 

28-9-707. Amendment of preeffective-date financing statement. 

— A person may file an initial financing statement or a continuation 
statement under this part if: 
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(a) In this section, "preeffective-date financing statement" means a fi- 
nancing statement filed before July 1, 2001. 

(b) After July 1, 2001, a person may add or delete collateral covered by, 
continue or terminate the effectiveness of, or otherwise amend the informa- 
tion provided in, a preeffective-date financing statement only in accordance 
with the law of the jurisdiction governing perfection as provided in part 3. 
However, the effectiveness of a preeffective-date financing statement also 
may be terminated in accordance with the law of the jurisdiction in which 
the financing statement is filed. 

(c) Except as otherwise provided in subsection (d) of this section, if the 
law of this state governs perfection of a security interest, the information in 
a preeffective-date financing statement may be amended only if: 

(1) The preeffective-date financing statement and an amendment are 
filed in the office specified in section 28-9-501; 

(2) An amendment is filed in the office specified in section 28-9-501, 
concurrently with, or after the filing in that office of, an initial financing 
statement that satisfies the provisions of subsection (c) of section 28-9- 
706; or 

(3) An initial financing statement that provides the information as 
amended and satisfies the provisions of subsection (c) of section 28-9-706, 
is filed in the office specified in section 28-9-501. 

(d) If the law of this state governs perfection of a security interest, the 
effectiveness of a preeffective-date financing statement may be continued 
only pursuant to the provisions of subsections (d) and (f) of section 28-9-705, 
or section 28-9-706. 

(e) Whether or not the law of this state governs perfection of a security 
interest, the effectiveness of a preeffective-date financing statement filed in 
this state may be terminated by filing a termination statement in the office 
in which the preeffective-date financing statement is filed, unless an initial 
financing statement that satisfies the provisions of subsection (c) of section 
28-9-706, has been filed in the office specified by the law of the jurisdiction 
governing perfection as provided in part 3 as the office in which to file a 
financing statement. 

History. Compiler's Notes. Section 1 of S.L. 2004, 

I.C., § 28-9-707, as added by 2001, ch. 208, ch. 304 is compiled as § 28-9-516. 
§ 2, p. 704; am. 2004, ch. 304, § 2, p. 852. 

Part 8. Transition Provisions for 2011 Amendments 
28-9-801. [Reserved.] 

28-9-802. Savings clause. [Effective July 1, 2013.] — (a) Except as 
otherwise provided in this part, this act applies to a transaction or lien 
within its scope, even if the transaction or lien was entered into or created 
before this act takes effect. 

(b) This act does not affect an action, case, or proceeding commenced 
before this act takes effect. 
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History. 

I.C., § 28-9-802, as added by 2012, ch. 145, 
§ 20, p. 381. 

Compiler's Notes. The term "this act" 
refers to S.L. 2012, ch. 145, which is codified 
as §§ 28-9-102, 28-9-105, 28-9-307, 28-9-311, 
28-9-316, 28-9-317, 28-9-326, 28-9-406, 28-9- 



408, 28-9-502, 28-9-503, 28-9-507, 28-9-515 to 
28-9-516A, 28-9-518, 28-9-521, 28-9-607, 28- 
9-801 to 28-9-809, and 28-12-103. 

Section 22 of S.L. 2012, ch 145 provided 
that the act should take effect on and after 
July 1, 2013. 



28-9-803. Security interest perfected before effective date. [Ef- 
fective July 1, 2013.] — (a) A security interest that is a perfected security 
interest immediately before this act takes effect is a perfected security 
interest under this chapter as amended by this act if, when this act takes 
effect, the applicable requirements for attachment and perfection under this 
chapter as amended by this act are satisfied without further action. 

(b) Except as otherwise provided in section 28-9-805, Idaho Code, if, 
immediately before this act takes effect, a security interest is a perfected 
security interest, but the applicable requirements for perfection under this 
chapter as amended by this act are not satisfied when this act takes effect, 
the security interest remains perfected thereafter only if the applicable 
requirements for perfection under this chapter as amended by this act are 
satisfied within one (1) year after this act takes effect. 



History. 

I.C., § 28-9-803, as added by 2012, ch. 145, 
§ 20, p. 381. 

Compiler's Notes. The term "this act" 
refers to S.L. 2012, ch. 145, which is codified 
as §§ 28-9-102, 28-9-105, 28-9-307, 28-9-311, 
28-9-316, 28-9-317, 28-9-326, 28-9-406, 28-9- 



408, 28-9-502, 28-9-503, 28-9-507, 28-9-515 to 
28-9-516A, 28-9-518, 28-9-521, 28-9-607, 28- 
9-801 to 28-9-809, and 28-12-103. 

Section 22 of S.L. 2012, ch 145 provided 
that the act should take effect on and after 
July 1, 2013. 



28-9-804. Security interest unperfected before effective date. 
[Effective July 1, 2013.] — A security interest that is an unperfected 
security interest immediately before this act takes effect becomes a per- 
fected security interest: 

(1) Without further action, when this act takes effect if the applicable 
requirements for perfection under this chapter as amended by this act are 
satisfied before or at that time; or 

(2) When the applicable requirements for perfection are satisfied if the 
requirements are satisfied after that time. 



History. 

I.C., § 28-9-804, as added by 2012, ch. 145, 
§ 20, p. 381. 

Compiler's Notes. The term "this act" 
refers to S.L. 2012, ch. 145, which is codified 
as §§ 28-9-102, 28-9-105, 28-9-307, 28-9-311, 
28-9-316, 28-9-317, 28-9-326, 28-9-406, 28-9- 



408, 28-9-502, 28-9-503, 28-9-507, 28-9-515 to 
28-9-516A, 28-9-518, 28-9-521, 28-9-607, 28- 
9-801 to 28-9-809, and 28-12-103. 

Section 22 of S.L. 2012, ch 145 provided 
that the act should take effect on and after 
July 1, 2013. 



28-9-805. Effectiveness of action taken before effective date. [Ef- 
fective July 1, 2013.] — (a) The filing of a financing statement before this 
act takes effect is effective to perfect a security interest to the extent the 
filing would satisfy the applicable requirements for perfection under this 
chapter as amended by this act. 
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(b) This act does not render ineffective an effective financing statement 
that, before this act takes effect, is filed and satisfies the applicable 
requirements for perfection under the law of the jurisdiction governing 
perfection as provided in this chapter as it existed before amendment. 
However, except as otherwise provided in subsections (c) and (d) of this 
section and section 28-9-806, Idaho Code, the financing statement ceases to 
be effective: 

(1) If the financing statement is filed in this state, at the time the 
financing statement would have ceased to be effective had this act not 
taken effect; or 

(2) If the financing statement is filed in another jurisdiction, at the earlier 
of: 

(A) the time the financing statement would have ceased to be effective 
under the law of that jurisdiction; or 

(B) June 30, 2018. 

(c) The filing of a continuation statement after this act takes effect does 
not continue the effectiveness of the financing statement filed before this act 
takes effect. However, upon the timely filing of a continuation statement 
after this act takes effect and in accordance with the law of the jurisdiction 
governing perfection as provided in this chapter as amended by this act, the 
effectiveness of a financing statement filed in the same office in that 
jurisdiction before this act takes effect continues for the period provided by 
the law of that jurisdiction. 

(d) Subsection (b)(2)(B) of this section applies to a financing statement 
that, before this act takes effect, is filed against a transmitting utility and 
satisfies the applicable requirements for perfection under the law of the 
jurisdiction governing perfection as provided in this chapter as it existed 
before amendment, only to the extent that this chapter as amended by this 
act provides that the law of a jurisdiction other than the jurisdiction in 
which the financing statement is filed governs perfection of a security 
interest in collateral covered by the financing statement. 

(e) A financing statement that includes a financing statement filed before 
this act takes effect and a continuation statement filed after this act takes 
effect is effective only to the extent that it satisfies the requirements of part 
5 of this chapter as amended by this act for an initial financing statement. 
A financing statement that indicates that the debtor is a decedent's estate 
indicates that the collateral is being administered by a personal represen- 
tative within the meaning of section 28-9-503(a)(2), Idaho Code, as amended 
by this act. A financing statement that indicates that the debtor is a trust or 
is a trustee acting with respect to property held in trust indicates that the 
collateral is held in a trust within the meaning of section 28-9-503(a)(3), 
Idaho Code, as amended by this act. 

History. as §§ 28-9-102, 28-9-105, 28-9-307, 28-9-311, 

I.C., § 28-9-805, as added by 2012, ch. 145, 28-9-316, 28-9-317, 28-9-326, 28-9-406, 28-9- 

§ 20, p. 381. 408, 28-9-502, 28-9-503, 28-9-507, 28-9-515 to 

Compiler's Notes. The term "this act" 28-9-516A, 28-9-518, 28-9-521, 28-9-607, 28- 

refers to S.L. 2012, ch. 145, which is codified 9-801 to 28-9-809, and 28-12-103. 
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Section 22 of S.L. 2012, ch 145 provided 
that the act should take effect on and after 
July 1, 2013. 

28-9-806. When initial financing statement suffices to continue 
effectiveness of financing statement. [Effective July 1, 2013.] — 

(a) The filing of an initial financing statement in the office specified in 
section 28-9-501, Idaho Code, continues the effectiveness of a financing 
statement filed before this act takes effect if: 

(1) The filing of an initial financing statement in that office would be 
effective to perfect a security interest under this chapter as amended by 
this act; 

(2) The pre-effective-date financing statement was filed in an office in 
another state; and 

(3) The initial financing statement satisfies subsection (c) of this section. 

(b) The filing of an initial financing statement under subsection (a) of this 
section continues the effectiveness of the pre-effective-date financing state- 
ment: 

(1) If the initial financing statement is filed before this act takes effect, for 
the period provided in unamended section 28-9-515, Idaho Code, with 
respect to an initial financing statement; and 

(2) If the initial financing statement is filed after this act takes effect, for 
the period provided in section 28-9-515, Idaho Code, as amended by this 
act with respect to an initial financing statement. 

(c) To be effective for purposes of subsection (a) of this section, an initial 
financing statement must: 

(1) Satisfy the requirements of part 5 of this chapter as amended by this 
act for an initial financing statement; 

(2) Identify the pre-effective-date financing statement by indicating the 
office in which the financing statement was filed and providing the dates 
of filing and file numbers, if any, of the financing statement and of the 
most recent continuation statement filed with respect to the financing 
statement; and 

(3) Indicate that the pre-effective-date financing statement remains 
effective. 

History. 408, 28-9-502, 28-9-503, 28-9-507, 28-9-515 to 

I.C., § 28-9-806, as added by 2012, ch. 145, 28-9-516A, 28-9-518, 28-9-521, 28-9-607, 28- 

§ 20, p. 381. 9-801 to 28-9-809, and 28-12-103. 

Compiler's Notes. The term "this act" Section 22 of S.L. 2012, ch 145 provided 

refers to S.L. 2012, ch. 145, which is codified that the act should take effect on and after 

as §§ 28-9-102, 28-9-105, 28-9-307, 28-9-311, j u } y i 2 013 

28-9-316, 28-9-317, 28-9-326, 28-9-406, 28-9- 

28-9-807. Amendment of pre-effective-date financing statement. 
[Effective July 1, 2013.] — (a) In this section, "pre-effective-date financ- 
ing statement" means a financing statement filed before this act takes effect. 

(b) After this act takes effect, a person may add or delete collateral 
covered by, continue or terminate the effectiveness of, or otherwise amend 
the information provided in a pre-effective-date financing statement only in 
accordance with the law of the jurisdiction governing perfection as provided 
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in this chapter as amended by this act. However, the effectiveness of a 
pre-effective-date financing statement also may be terminated in accor- 
dance with the law of the jurisdiction in which the financing statement is 
filed. 

(c) Except as otherwise provided in subsection (d) of this section, if the 
law of this state governs perfection of a security interest, the information in 
a pre-effective-date financing statement may be amended after this act 
takes effect only if: 

(1) The pre-effective-date financing statement and an amendment are 
filed in the office specified in section 28-9-501, Idaho Code; 

(2) An amendment is filed in the office specified in section 28-9-501, Idaho 
Code, concurrently with, or after the filing in that office of, an initial 
financing statement that satisfies section 28-9-806(c), Idaho Code; or 

(3) An initial financing statement that provides the information as 
amended and satisfies section 28-9-806(c), Idaho Code, is filed in the office 
specified in section 28-9-501, Idaho Code. 

(d) If the law of this state governs perfection of a security interest, the 
effectiveness of a pre-effective-date financing statement may be continued 
only under section 28-9-805(c) and (e) or 28-9-806, Idaho Code. 

(e) Whether or not the law of this state governs perfection of a security 
interest, the effectiveness of a pre-effective-date financing statement filed in 
this state may be terminated after this act takes effect by filing a termina- 
tion statement in the office in which the pre-effective-date financing state- 
ment is filed, unless an initial financing statement that satisfies section 
28-9-806(c), Idaho Code, has been filed in the office specified by the law of 
the jurisdiction governing perfection as provided in this chapter as amended 
by this act as the office in which to file a financing statement. 

History. 408, 28-9-502, 28-9-503, 28-9-507, 28-9-515 to 

I.C., § 28-9-807, as added by 2012, ch. 145, 28-9-516A, 28-9-518, 28-9-521, 28-9-607, 28- 

§ 20, p. 381. 9-801 to 28-9-809, and 28-12-103. 

Compiler's Notes. The term "this act" Section 22 of S.L. 2012, ch 145 provided 

refers to S.L. 2012, ch. 145, which is codified that the act should take effect on and after 

as §§ 28-9-102, 28-9-105, 28-9-307, 28-9-311, j u i y i 2 013 

28-9-316, 28-9-317, 28-9-326, 28-9-406, 28-9- 

28-9-808. Person entitled to file initial financing statement or 
continuation statement. [Effective July 1, 2013.] — A person may file 
an initial financing statement or a continuation statement under this part 
if: 

(1) The secured party of record authorizes the filing; and 

(2) The filing is necessary under this part: 

(A) to continue the effectiveness of a financing statement filed before this 
act takes effect; or 

(B) to perfect or continue the perfection of a security interest. 

History. as §§ 28-9-102, 28-9-105, 28-9-307, 28-9-311, 

I.C., § 28-9-808, as added by 2012, ch. 145, 28-9-316, 28-9-317, 28-9-326, 28-9-406, 28-9- 

§ 20, p. 381. 408, 28-9-502, 28-9-503, 28-9-507, 28-9-515 to 

Compiler's Notes. The term "this act" 28-9-5 16A, 28-9-518, 28-9-521, 28-9-607, 28- 

refers to S.L. 2012, ch. 145, which is codified 9-801 to 28-9-809, and 28-12-103. 
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28-12-101 



Section 22 of S.L. 2012, ch 145 provided 
that the act should take effect on and after 
July 1, 2013. 

28-9-809. Priority. [Effective July 1, 2013.] — This act determines 
the priority of conflicting claims to collateral. However, if the relative 
priorities of the claims were established before this act takes effect, this 
chapter as it existed before amendment determines priority. 



History. 

I.C., § 28-9-809, as added by 2012, ch. 145, 
§ 20, p. 381. 

Compiler's Notes. The term "this act" 
refers to S.L. 2012, ch. 145, which is codified 
as §§ 28-9-102, 28-9-105, 28-9-307, 28-9-311, 
28-9-316, 28-9-317, 28-9-326, 28-9-406, 28-9- 



408, 28-9-502, 28-9-503, 28-9-507, 28-9-515 to 
28-9-516A, 28-9-518, 28-9-521, 28-9-607, 28- 
9-801 to 28-9-809, and 28-12-103. 

Section 22 of S.L. 2012, ch 145 provided 
that the act should take effect on and after 
July 1, 2013. 



CHAPTER 10 
UNIFORM COMMERCIAL CODE — EFFECTIVE DATE AND REPEALER 

SECTION. 

28-10-104. Laws not repealed. [Repealed.] 

28-10-104. Laws not repealed. [Repealed.] 

Compiler's Notes. This section, which 1995, ch. 272, § 20, p. 873, was repealed by 
comprised 1967, ch. 161, § 10-104, p. 351; am. S.L. 2004, ch. 42, § 33. 

CHAPTER 12 

UNIFORM COMMERCIAL CODE — LEASES 



Part 1. General Provisions 

section. 

28-12-103. Definitions and index of defini- 
tions. [Effective until July 1, 
2013.] 

28-12-103. Definitions and index of defini- 
tions. [Effective July 1, 2013.] 

Part 2. Formation and Construction of Lease 
Contract 

28-12-207. Course of performance or practi- 
cal construction. [Repealed.] 

Part 3. Effect of Lease Contract 

28-12-307. Priority of liens arising by attach- 
ment or levy on, security inter- 



ests in, 
goods. 



and other claims to 



Part 5. Default 

28-12-501. Default — Procedure. 

28-12-514. Waiver of lessee's objections. 

28-12-518. Cover — Substitute goods. 

28-12-519. Lessee's damages for nondelivery, 
repudiation, default, and 
breach of warranty in regard 
to accepted goods. 

28-12-526. Lessor's stoppage of delivery in 
transit or otherwise. 

28-12-527. Lessor's rights to dispose of goods. 

28-12-528. Lessor's damages for nonaccep- 
tance, failure to pay, repudia- 
tion, or other default. 



Part 1. General Provisions 



28-12-101. Short title. 



Cited in: Posey v. Ford Motor Credit Co. 
141 Idaho 477, 111 P.3d 162 (Ct. App. 2005). 
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28-12-103. Definitions and index of definitions. [Effective until 
July 1, 2013.] — (1) In this chapter unless the context otherwise requires: 

(a) "Buyer in ordinary course of business" means a person who in good 
faith and without knowledge that the sale to him is in violation of the 
ownership rights or security interest or leasehold interest of a third party 
in the goods, buys in ordinary course from a person in the business of 
selling goods of that kind but does not include a pawnbroker. "Buying" 
may be for cash or by exchange of other property or on secured or 
unsecured credit and includes acquiring goods or documents of title under 
a preexisting contract for sale but does not include a transfer in bulk or as 
security for or in total or partial satisfaction of a money debt. 

(b) "Cancellation" occurs when either party puts an end to the lease 
contract for default by the other party 

(c) "Commercial unit" means such a unit of goods as by commercial usage 
is a single whole for purposes of lease and division of which materially 
impairs its character or value on the market or in use. A commercial unit 
may be a single article, as a machine, or a set of articles, as a suite of 
furniture or a line of machinery, or a quantity, as a gross or carload, or any 
other unit treated in use or in the relevant market as a single whole. 

(d) "Conforming" goods or performance under a lease contract means 
goods or performance that is in accordance with the obligations under the 
lease contract. 

(e) "Consumer lease" means a lease that a lessor regularly engaged in the 
business of leasing or selling makes to a lessee who is an individual and 
who takes under the lease primarily for a personal, family or household 
purpose, if the total payments to be made under the lease contract, 
excluding payments for options to renew or buy, do not exceed twenty-five 
thousand dollars ($25,000). 

(f) "Fault" means wrongful act, omission, breach or default. 

(g) "Finance lease" means a lease with respect to which: 

(i) The lessor does not select, manufacture, or supply the goods; 
(ii) The lessor acquires the goods or the right to possession and use of 
the goods in connection with the lease; and 
(hi) One of the following occurs: 

(A) The lessee receives a copy of the contract by which the lessor 
acquired the goods or the right to possession and use of the goods 
before signing the lease contract; 

(B) The lessee's approval of the contract by which the lessor acquired 
the goods or the right to possession and use of the goods is a condition 
to effectiveness of the lease contract; 

(C) The lessee, before signing the lease contract, receives an accurate 
and complete statement designating the promises and warranties, 
and any disclaimers of warranties, limitations or modifications of 
remedies, or liquidated damages, including those of a third party, 
such as the manufacturer of the goods, provided to the lessor by the 
person supplying the goods in connection with or as part of the 
contract by which the lessor acquired the goods or the right to 
possession and use of the goods; or 
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(D) If the lease is not a consumer lease, the lessor, before the lessee 
signs the lease contract, informs the lessee in writing: 

a. Of the identity of the person supplying the goods to the lessor, 
unless the lessee has selected that person and directed the lessor to 
acquire the goods or the right to possession and use of the goods 
from that person; 

b. That the lessee is entitled under this chapter to the promises 
and warranties, including those of any third party, provided to the 
lessor by the person supplying the goods in connection with or as 
part of the contract by which the lessor acquired the goods or the 
right to possession and use of the goods; and 

c. That the lessee may communicate with the person supplying the 
goods to the lessor and receive an accurate and complete statement 
of those promises and warranties, including any disclaimers and 
limitations of them or of remedies. 

(h) "Goods" means all things that are movable at the time of identification 

to the lease contract, or are fixtures (section 28-12-309), but the term does 

not include money, documents, instruments, accounts, chattel paper, 

general intangibles, or minerals or the like, including oil and gas, before 

extraction. The term also includes the unborn young of animals. 

(i) "Installment lease contract" means a lease contract that authorizes or 

requires the delivery of goods in separate lots to be separately accepted, 

even though the lease contract contains a clause "each delivery is a 

separate lease" or its equivalent. 

(j) "Lease" means a transfer of the right to possession and use of goods for 

a term in return for consideration, but a sale, including a sale on approval 

or a sale or return, or retention or creation of a security interest is not a 

lease. Unless the context clearly indicates otherwise, the term includes a 

sublease. 

(k) "Lease agreement" means the bargain, with respect to the lease, of the 

lessor and the lessee in fact as found in their language or by implication 

from other circumstances including course of dealing or usage of trade or 

course of performance as provided in this chapter. Unless the context 

clearly indicates otherwise, the term includes a sublease agreement. 

(I) "Lease contract" means the total legal obligation that results from the 

lease agreement as affected by this chapter and any other applicable rules 

of law. Unless the context clearly indicates otherwise, the term includes a 

sublease contract. 

(m) "Leasehold interest" means the interest of the lessor or the lessee 

under a lease contract. 

(n) "Lessee" means a person who acquires the right to possession and use 

of goods under a lease. Unless the context clearly indicates otherwise, the 

term includes a sublessee. 

(o) "Lessee in ordinary course of business" means a person who in good 

faith and without knowledge that the lease to him is in violation of the 

ownership rights or security interest or leasehold interest of a third party 

in the goods leases in ordinary course from a person in the business of 

selling or leasing goods of that kind but does not include a pawnbroker. 
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"Leasing" may be for cash or by exchange of other property or on secured 

or unsecured credit and includes acquiring goods or documents of title 

under a preexisting lease contract but does not include a transfer in bulk 

or as security for or in total or partial satisfaction of a money debt. 

(p) "Lessor" means a person who transfers the right to possession and use 

of goods under a lease. Unless the context clearly indicates otherwise, the 

term includes a sublessor. 

(q) "Lessor's residual interest" means the lessor's interest in the goods 

after expiration, termination or cancellation of the lease contract. 

(r) "Lien" means a charge against or interest in goods to secure payment 

of a debt or performance of an obligation, but the term does not include a 

security interest. 

(s) "Lot" means a parcel or a single article that is the subject matter of a 

separate lease or delivery, whether or not it is sufficient to perform the 

lease contract. 

(t) "Merchant lessee" means a lessee that is a merchant with respect to 

goods of the kind subject to the lease. 

(u) "Present value" means the amount as of a date certain of one (1) or 

more sums payable in the future, discounted to the date certain. The 

discount is determined by the interest rate specified by the parties if the 

rate was not manifestly unreasonable at the time the transaction was 

entered into; otherwise, the discount is determined by a commercially 

reasonable rate that takes into account the facts and circumstances of 

each case at the time the transaction was entered into. 

(v) "Purchase" includes taking by sale, lease, mortgage, security interest, 

pledge, gift or any other voluntary transaction creating an interest in 

goods. 

(w) "Sublease" means a lease of goods the right to possession and use of 

which was acquired by the lessor as a lessee under an existing lease. 

(x) "Supplier" means a person from whom a lessor buys or leases goods to 

be leased under a finance lease. 

(y) "Supply contract" means a contract under which a lessor buys or 

leases goods to be leased. 

(z) "Termination" occurs when either party pursuant to a power created 

by agreement or law puts an end to the lease contract otherwise than for 

default. 

(2) Other definitions applying to this chapter and the sections in which 
they appear are: 

"Accessions." Section 28-12-310(1). 

"Construction mortgage." Section 28-12-309(l)(d). 

"Encumbrance." Section 28-12-309(l)(e). 

"Fixtures." Section 28-12-309(l)(a). 

"Fixture filing." Section 28-12-309(l)(b). 

"Purchase money lease." Section 28-12-309(l)(c). 

(3) The following definitions in other chapters apply to this chapter: 
"Account." Section 28-9-102(a)(2). 
"Between merchants." Section 28-2-104(3). 
"Buyer." Section 28-2-103(l)(a). 
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"Chattel paper." 

"Consumer goods." 

"Document." 

"Entrusting." 

"General intangible." 

"Good faith." 

"Instrument." 

"Merchant." 

"Mortgage." 

"Pursuant to commitment." 

"Receipt." 

"Sale." 

"Sale on approval." 

"Sale or return." 

"Seller." 

(4) In addition, chapter 1, title 28, contains 
principles of construction and 
chapter. 



Section 28-9-102(a)(ll). 

Section 28-9-102(a)(23). 

Section 28-9-102(a)(30). 

Section 28-2-403(3). 

Section 28-9-102(a)(42). 

Section 28-l-201(b)(20). 

Section 28-9-102(a)(47). 

Section 28-2-104(1). 

Section 28-9-102(a)(55). 

Section 28-9-102(a)(68). 

Section 28-2-103(l)(c). 

Section 28-2-106(1). 

Section 28-2-326. 

Section 28-2-326. 

Section 28-2-103(l)(d). 

general definitions and 

interpretation applicable throughout this 



History. 

I.C., § 28-12-103, as added by 1993, ch. 
287, § 1, p. 977; am. 2001, ch. 208, § 20, p. 
704; am. 2004, ch. 42, § 15, p. 77; am. 2004, 
ch. 43, § 36, p. 136. 

Compiler's Notes. For this section as ef- 
fective July 1, 2013, see the following section, 
also numbered § 28-12-103. 

This section was amended by two 2004 acts 
which appear to be compatible and have been 
compiled together. 

The 2004 amendment, by ch. 42, substi- 
tuted "acquiring" for "receiving" in subsec- 



tions (l)(a) and (l)(o) and substituted "is" for 
"are" in subsection (l)(d). 

The 2004 amendment, by ch. 43, substi- 
tuted "is" for "are" in subsection (l)(d) and, in 
subsection (3), for the definition location of 
"good faith" substituted "28-l-201(b)(20)" for 
"28-1-201(19)." 

Sections 14 and 16 of S.L. 2004, ch. 42 are 
compiled as §§ 28-2-705 and 28-12-514, re- 
spectively. 

Section 35 of S.L. 2004, ch. 43 is compiled 
as § 28-5-103 and section 37 of S.L. 2004, ch. 
43 contains a repeal. 
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(a) "Buyer in ordinary course of business". 
Section l-201(b)(9). 

(b) "Cancellation". Section 2-106(4). The ef- 
fect of a cancellation is provided in Section 
2A-505(1). 

(c) "Commercial unit". Section 2-105(6). 

(d) "Conforming". Section 2-106(2). 

(e) "Consumer lease". New. This Article 
includes a subset of rules that applies only to 
consumer leases. Sections 2A-106, 2A-108(2), 
2A-108(4), 2A-109(2), 2A-221, 2A-309, 2A- 
406, 2A-407, 2A-504(3)(b), and 2A-516(3)(b). 

For a transaction to qualify as a consumer 
lease it must first qualify as a lease. Section 
2A-103(l)(j). Note that this Article regulates 
the transactional elements of a lease, includ- 
ing a consumer lease; consumer protection 
statutes, present and future, and existing 
consumer protection decisions are unaffected 
by this Article. Section 2A-104(l)(c) and (2). 
Of course, Article 2A as state law also is 
subject to federal consumer protection law. 



This definition is modeled after the defini- 
tion of consumer lease in the Consumer Leas- 
ing Act, 15 U.S.C. § 1667 (1982), and in the 
Unif. Consumer Credit Code § 1.301(14), 7A 
U.L.A. 43 (1974). However, this definition of 
consumer lease differs from its models in 
several respects: the lessor can be a person 
regularly engaged either in the business of 
leasing or of selling goods, the lease need not 
be for a term exceeding four months, a lease 
primarily for an agricultural purpose is not 
covered, and whether there should be a limi- 
tation by dollar amount and its amount is left 
up to the individual states. 

This definition focuses on the parties as 
well as the transaction. If a lease is within 
this definition, the lessor must be regularly 
engaged in the business of leasing or selling, 
and the lessee must be an individual not an 
organization; note that a lease to two or more 
individuals having a common interest 
through marriage or the like is not excluded 
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as a lease to an organization under Section 
1-201(28). The lessee must take the interest 
primarily for a personal, family or household 
purpose. If required by the enacting state, 
total payments under the lease contract, ex- 
cluding payments for options to renew or buy, 
cannot exceed the figure designated. 

(f) "Fault". Section 1-201(16). 

(g) "Finance Lease". New. This Article in- 
cludes a subset of rules that applies only to 
finance leases. Sections 2A-209, 2A-21K2), 
2A-212U), 2A-213, 2A-219Q), 2A-220(l)(a), 
2A-221, 2A-405(c), 2A-407, 2A-516(2) and 2A- 
517(l)(a) and (2). 

For a transaction to qualify as a finance 
lease it must first qualify as a lease. Section 
2A-103(l)(j). Unless the lessor is comfortable 
that the transaction will qualify as a finance 
lease, the lease agreement should include 
provisions giving the lessor the benefits cre- 
ated by the subset of rules applicable to the 
transaction that qualifies as a finance lease 
under this Article. 

A finance lease is the product of a three- 
party transaction. The supplier manufactures 
or supplies the goods pursuant to the lessee's 
specification, perhaps even pursuant to a pur- 
chase order, sales agreement or lease agree- 
ment between the supplier and the lessee. 
After the prospective finance lease is negoti- 
ated, a purchase order, sales agreement, or 
lease agreement is entered into by the lessor 
(as buyer or prime lessee) or an existing order, 
agreement or lease is assigned by the lessee to 
the lessor, and the lessor and the lessee then 
enter into a lease or sublease of the goods. 
Due to the limited function usually performed 
by the lessor, the lessee looks almost entirely 
to the supplier for representations, covenants 
and warranties. If a manufacturer's warranty 
carries through, the lessee may also look to 
that. Yet, this definition does not restrict the 
lessor's function solely to the supply of funds; 
if the lessor undertakes or performs other 
functions, express warranties, covenants and 
the common law will protect the lessee. 

This definition focuses on the transaction, 
not the status of the parties; to avoid confu- 
sion it is important to note that in other 
contexts, e.g., tax and accounting, the term 
finance lease has been used to connote differ- 
ent types of lease transactions, including 
leases that are disguised secured transac- 
tions. M. Rice, Equipment Financing, 62-71 
(1981). A lessor who is a merchant with re- 
spect to goods of the kind subject to the lease 
may be a lessor under a finance lease. Many 
leases that are leases back to the seller of 
goods (Section 2A-308(3)) will be finance 
leases. This conclusion is easily demonstrated 
by a hypothetical. Assume that B had bought 
goods from C pursuant to a sales contract. 
After delivery to and acceptance of the goods 
by B, B negotiates to sell the goods to A and 



simultaneously to lease the goods back from 
A, on terms and conditions that, we assume, 
will qualify the transaction as a lease. Section 
2A-103(l)(j). In documenting the sale and 
lease back, B assigns the original sales con- 
tract between B, as buyer, and C, as seller, to 
A. A review of these facts leads to the conclu- 
sion that the lease from A to B qualifies as a 
finance lease, as all three conditions of the 
definition are satisfied. Subparagraph (i) is 
satisfied as A, the lessor, had nothing to do 
with the selection, manufacture, or supply of 
the equipment. Subparagraph (ii) is satisfied 
as A, the lessor, bought the equipment at the 
same time that A leased the equipment to B, 
which certainly is in connection with the 
lease. Finally, subparagraph (iii) (A) is satis- 
fied as A entered into the sales contract with 
B at the same time that A leased the equip- 
ment back to B. B, the lessee, will have 
received a copy of the sales contract in a 
timely fashion. 

Subsection (i) requires the lessor to remain 
outside the selection, manufacture and sup- 
ply of the goods; that is the rationale for 
releasing the lessor from most of its tradi- 
tional liability. The lessor is not prohibited 
from possession, maintenance or operation of 
the goods, as policy does not require such 
prohibition. To insure the lessee's reliance on 
the supplier, and not on the lessor, subsection 
(ii) requires that the goods (where the lessor 
is the buyer of the goods) or that the right to 
possession and use of the goods (where the 
lessor is the prime lessee and the sublessor of 
the goods) be acquired in connection with the 
lease (or sublease) to qualify as a finance 
lease. The scope of the phrase "in connection 
with" is to be developed by the courts, case by 
case. Finally, as the lessee generally relies 
almost entirely upon the supplier for repre- 
sentations and covenants, and upon the sup- 
plier or a manufacturer, or both, for warran- 
ties with respect to the goods, subsection (iii) 
requires that one of the following occur: (A) 
the lessee receive a copy of the supply con- 
tract before signing the lease contract; (B) the 
lessee's approval of the supply contract is a 
condition to the effectiveness of the lease 
contract; (C) the lessee receive a statement 
describing the promises and warranties and 
any limitations relevant to the lessee before 
signing the lease contract; or (D) before sign- 
ing the lease contract and except in a con- 
sumer lease, the lessee receive a writing iden- 
tifying the supplier (unless the supplier was 
selected and required by the lessee) and the 
rights of the lessee under Section 2A-209, and 
advising the lessee a statement of promises 
and warranties is available from the supplier. 
Thus, even where oral supply orders or com- 
puter placed supply orders are compelled by 
custom and usage the transaction may still 
qualify as a finance lease if the lessee ap- 
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proves the supply contract before the lease 
contract is effective and such approval was a 
condition to the effectiveness of the lease 
contract. Moreover, where the lessor does not 
want the lessee to see the entire supply con- 
tract, including price information, the lessee 
may be provided with a separate statement of 
the terms of the supply contract relevant to 
the lessee; promises between the supplier and 
the lessor that do not affect the lessee need 
not be included. The statement can be a 
restatement of those terms or a copy of por- 
tions of the supply contract with the relevant 
terms clearly designated. Any implied war- 
ranties need not be designated, but a dis- 
claimer or modification of remedy must be 
designated. A copy of any manufacturer's war- 
ranty is sufficient if that is the warranty 
provided. However, a copy of any Regulation 
M disclosure given pursuant to 12 C.F.R. 
§ 213.4(g) concerning warranties in itself is 
not sufficient since those disclosures need 
only briefly identify express warranties and 
need not include any disclaimer of warranty. 

If a transaction does not qualify as a finance 
lease, the parties may achieve the same result 
by agreement; no negative implications are to 
be drawn if the transaction does not qualify. 
Further, absent the application of special 
rules (fraud, duress, and the like), a lease that 
qualifies as a finance lease and is assigned by 
the lessor or the lessee to a third party does 
not lose its status as a finance lease under 
this Article. Finally, this Article creates no 
special rule where the lessor is an affiliate of 
the supplier; whether the transaction quali- 
fies as a finance lease will be determined by 
the facts of each case. 

(h) "Goods". Section 9-102(a)(44). See Sec- 
tion 2A- 103(3) for reference to the definition 
of "Account", "Chattel paper", "Document", 
"General intangibles" and "Instrument". See 
Section 2A-217 for determination of the time 
and manner of identification. 

(i) "Installment lease contract". Section 
2-612(1). 

(j) "Lease". New. There are several reasons 
to codify the law with respect to leases of 
goods. An analysis of the case law as it applies 
to leases of goods suggests at least several 
significant issues to be resolved by codifica- 
tion. First and foremost is the definition of a 
lease. It is necessary to define lease to deter- 
mine whether a transaction creates a lease or 
a security interest disguised as a lease. If the 
transaction creates a security interest dis- 
guised as a lease, the transaction will be 
governed by the Article on Secured Transac- 
tions (Article 9) and the lessor will be re- 
quired to file a financing statement or take 
other action to perfect its interest in the goods 
against third parties. There is no such re- 
quirement with respect to leases under the 
common law and, except with respect to 



leases of fixtures (Section 2A-309), this Article 
imposes no such requirement. Yet the distinc- 
tion between a lease and a security interest 
disguised as a lease is not clear from the case 
law at the time of the promulgation of this 
Article. DeKoven, Leases of Equipment: Puri- 
tan Leasing Company v. August, A Dangerous 
Decision, 12 U.S.F. L. Rev. 257 (1978). 

At common law a lease of personal property 
is a bailment for hire. While there are several 
definitions of bailment for hire, all require a 
thing to be let and a price for the letting. 
Thus, in modern terms and as provided in this 
definition, a lease is created when the lessee 
agrees to furnish consideration for the right to 
the possession and use of goods over a speci- 
fied period of time. Mooney, Personal Property 
Leasing: A Challenge, 36 Bus. Law. 1605, 
1607 (1981). Further, a lease is neither a sale 
(Section 2-106(1)) nor a retention or creation 
of a security interest (Sections l-201(b)(35) 
and 1-203). Due to extensive litigation to 
distinguish true leases from security inter- 
ests, an amendment to former Section 
1-201(37) (now codified as Section 1-203) was 
promulgated with this Article to create a 
sharper distinction. 

This section as well as Section 1-203 must 
be examined to determine whether the trans- 
action in question creates a lease or a security 
interest. The following hypotheticals indicate 
the perimeters of the issue. Assume that A 
has purchased a number of copying machines, 
new, for $1,000 each; the machines have an 
estimated useful economic life of three years. 
A advertises that the machines are available 
to rent for a minimum of one month and that 
the monthly rental is $100.00. A intends to 
enter into leases where A provides all main- 
tenance, without charge to the lessee. Fur- 
ther, the lessee will rent the machine, month 
to month, with no obligation to renew. At the 
end of the lease term the lessee will be obli- 
gated to return the machine to As place of 
business. This transaction qualifies as a lease 
under the first half of the definition, for the 
transaction includes a transfer by A to a 
prospective lessee of possession and use of the 
machine for a stated term, month to month. 
The machines are goods (Section 2A- 
103(l)(h)). The lessee is obligated to pay con- 
sideration in return, $100.00 for each month 
of the term. 

However, the second half of the definition 
provides that a sale or a security interest is 
not a lease. Since there is no passing of title, 
there is no sale. Sections 2A- 103(3) and 
2-106(1). Under pre-Act security law this 
transaction would have created a bailment for 
hire or a true lease and not a conditional sale. 
Da Rocha u. Macomber, 330 Mass. 611, 614- 
15, 116 N.E.2d 139, 142 (1953). Under Section 
1-203, the same result would follow. While the 
lessee is obligated to pay rent for the one- 
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month term of the lease, one of the other four 
conditions of Section l-203(b) must be met 
and none is. The term of the lease is one 
month and the economic life of the machine is 
36 months; thus, Section l-203(b)(l) is not 
now satisfied. Considering the amount of the 
monthly rent, absent economic duress or co- 
ercion, the lessee is not bound either to renew 
the lease for the remaining economic life of 
the goods or to become the owner. If the lessee 
did lease the machine for 36 months, the 
lessee would have paid the lessor $3,600 for a 
machine that could have been purchased for 
$1,000; thus, Section l-203(b)(2) is not satis- 
fied. Finally, there are no options; thus, sub- 
paragraphs (3) and (4) of Section l-203(b) are 
not satisfied. This transaction creates a lease, 
not a security interest. However, with each 
renewal of the lease the facts and circum- 
stances at the time of each renewal must be 
examined to determine if that conclusion re- 
mains accurate, as it is possible that a trans- 
action that first creates a lease, later creates a 
security interest. 

Assume that the facts are changed and that 
A requires each lessee to lease the goods for 
36 months, with no right to terminate. Under 
pre-Act security law this transaction would 
have created a conditional sale, and not a 
bailment for hire or true lease. Hervey u. 
Rhode Island Locomotive Works, 93 U.S. 664, 
672-73 (1876). Under this subsection, and 
Section 1-203, the same result would follow. 
The lessee's obligation for the term is not 
subject to termination by the lessee and the 
term is equal to the economic life of the 
machine. 

Between these extremes there are many 
transactions that can be created. Some of the 
transactions were not properly categorized by 
the courts in applying the 1978 and earlier 
Official Texts of former Section 1-201(37). 
This subsection, together with Section 1-203, 
draws a brighter line, which should create a 
clearer signal to the professional lessor and 
lessee. 

(k) "Lease agreement". This definition is 
derived from Section 1-20 1(b)(3). Because the 
definition of lease is broad enough to cover 
future transfers, lease agreement includes an 
agreement contemplating a current or subse- 
quent transfer. Thus it was not necessary to 
make an express reference to an agreement 
for the future lease of goods (Section 



2-106(1)). This concept is also incorporated in 
the definition of lease contract. Note that the 
definition of lease does not include transac- 
tions in ordinary building materials that are 
incorporated into an improvement on land. 
Section 2A-309(2). 

The provisions of this Article, if applicable, 
determine whether a lease agreement has 
legal consequences; otherwise the law of 
bailments and other applicable law determine 
the same. Sections 2A- 103(4) and 1-103. 

(/) "Lease contract". This definition is de- 
rived from the definition of contract in Section 
1-201(11). Note that a lease contract may be 
for the future lease of goods, since this notion 
is included in the definition of lease. 

(m) "Leasehold interest". New. 

(n) "Lessee". New. 

(o) "Lessee in ordinary course of business". 
Section l-201(b)(9). 

(p) "Lessor". New. 

(q) "Lessor's residual interest". New. 

(r) "Lien". New. This term is used in Section 
2A-307 (Priority of Liens Arising by Attach- 
ment or Levy on, Security Interests in, and 
Other Claims to Goods). 

(s) "Lot". Section 2-105(5). 

(t) "Merchant lessee". New. This term is 
used in Section 2A-511 (Merchant Lessee's 
Duties as to Rightfully Rejected Goods). A 
person may satisfy the requirement of dealing 
in goods of the kind subject to the lease as 
lessor, lessee, seller, or buyer. 

(u) [Deleted.] 

(v) "Purchase". Section l-201(b)(29). This 
definition omits the reference to lien con- 
tained in the definition of purchase in Article 
1 (Section l-201(b)(29)). This should not be 
construed to exclude consensual liens from 
the definition of purchase in this Article; the 
exclusion was mandated by the scope of the 
definition of lien in Section 2A-103(l)(r). Fur- 
ther, the definition of purchaser in this Article 
adds a reference to lease; as purchase is 
defined in Section l-201(b)(29) to include any 
other voluntary transaction creating an inter- 
est in property, this addition is not substan- 
tive. 

(w) "Sublease". New. 

(x) "Supplier". New. 

(y) "Supply contract". New. 

(z) "Termination". Section 2-106(3). The ef- 
fect of a termination is provided in Section 
2A-505(2). 



28-12-103. Definitions and index of definitions. [Effective July 1, 
2013.] — (1) In this chapter unless the context otherwise requires: 

(a) "Buyer in ordinary course of business" means a person who in good 
faith and without knowledge that the sale to him is in violation of the 
ownership rights or security interest or leasehold interest of a third party 
in the goods, buys in ordinary course from a person in the business of 
selling goods of that kind but does not include a pawnbroker. "Buying" 
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may be for cash or by exchange of other property or on secured or 
unsecured credit and includes acquiring goods or documents of title under 
a preexisting contract for sale but does not include a transfer in bulk or as 
security for or in total or partial satisfaction of a money debt. 

(b) "Cancellation" occurs when either party puts an end to the lease 
contract for default by the other party. 

(c) "Commercial unit" means such a unit of goods as by commercial usage 
is a single whole for purposes of lease and division of which materially 
impairs its character or value on the market or in use. A commercial unit 
may be a single article, as a machine, or a set of articles, as a suite of 
furniture or a line of machinery, or a quantity, as a gross or carload, or any 
other unit treated in use or in the relevant market as a single whole. 

(d) "Conforming goods or performance under a lease contract" means 
goods or performance that is in accordance with the obligations under the 
lease contract. 

(e) "Consumer lease" means a lease that a lessor regularly engaged in the 
business of leasing or selling makes to a lessee who is an individual and 
who takes under the lease primarily for a personal, family or household 
purpose, if the total payments to be made under the lease contract, 
excluding payments for options to renew or buy, do not exceed twenty-five 
thousand dollars ($25,000). 

(f) "Fault" means wrongful act, omission, breach or default. 

(g) "Finance lease" means a lease with respect to which: 

(i) The lessor does not select, manufacture, or supply the goods; 
(ii) The lessor acquires the goods or the right to possession and use of 
the goods in connection with the lease; and 
(hi) One (1) of the following occurs: 

(A) The lessee receives a copy of the contract by which the lessor 
acquired the goods or the right to possession and use of the goods 
before signing the lease contract; 

(B) The lessee's approval of the contract by which the lessor acquired 
the goods or the right to possession and use of the goods is a condition 
to effectiveness of the lease contract; 

(C) The lessee, before signing the lease contract, receives an accurate 
and complete statement designating the promises and warranties, 
and any disclaimers of warranties, limitations or modifications of 
remedies, or liquidated damages, including those of a third party, 
such as the manufacturer of the goods, provided to the lessor by the 
person supplying the goods in connection with or as part of the 
contract by which the lessor acquired the goods or the right to 
possession and use of the goods; or 

(D) If the lease is not a consumer lease, the lessor, before the lessee 
signs the lease contract, informs the lessee in writing: 

a. Of the identity of the person supplying the goods to the lessor, 
unless the lessee has selected that person and directed the lessor to 
acquire the goods or the right to possession and use of the goods 
from that person; 

b. That the lessee is entitled under this chapter to the promises 
and warranties, including those of any third party, provided to the 



28-12-103 COMMERCIAL TRANSACTIONS 238 

lessor by the person supplying the goods in connection with or as 
part of the contract by which the lessor acquired the goods or the 
right to possession and use of the goods; and 

c. That the lessee may communicate with the person supplying the 

goods to the lessor and receive an accurate and complete statement 

of those promises and warranties, including any disclaimers and 

limitations of them or of remedies. 

(h) "Goods" means all things that are movable at the time of identification 

to the lease contract, or are fixtures (section 28-12-309, Idaho Code), but 

the term does not include money, documents, instruments, accounts, 

chattel paper, general intangibles, or minerals or the like, including oil 

and gas, before extraction. The term also includes the unborn young of 

animals. 

(i) "Installment lease contract" means a lease contract that authorizes or 
requires the delivery of goods in separate lots to be separately accepted, 
even though the lease contract contains a clause "each delivery is a 
separate lease" or its equivalent. 

(j) "Lease" means a transfer of the right to possession and use of goods for 
a term in return for consideration, but a sale, including a sale on approval 
or a sale or return, or retention or creation of a security interest is not a 
lease. Unless the context clearly indicates otherwise, the term includes a 
sublease. 

(k) "Lease agreement" means the bargain, with respect to the lease, of the 
lessor and the lessee in fact as found in their language or by implication 
from other circumstances including course of dealing or usage of trade or 
course of performance as provided in this chapter. Unless the context 
clearly indicates otherwise, the term includes a sublease agreement. 
(I) "Lease contract" means the total legal obligation that results from the 
lease agreement as affected by this chapter and any other applicable rules 
of law. Unless the context clearly indicates otherwise, the term includes a 
sublease contract. 

(m) "Leasehold interest" means the interest of the lessor or the lessee 
under a lease contract. 

(n) "Lessee" means a person who acquires the right to possession and use 
of goods under a lease. Unless the context clearly indicates otherwise, the 
term includes a sublessee. 

(o) "Lessee in ordinary course of business" means a person who in good 
faith and without knowledge that the lease to him is in violation of the 
ownership rights or security interest or leasehold interest of a third party 
in the goods leases in ordinary course from a person in the business of 
selling or leasing goods of that kind but does not include a pawnbroker. 
"Leasing" may be for cash or by exchange of other property or on secured 
or unsecured credit and includes acquiring goods or documents of title 
under a preexisting lease contract but does not include a transfer in bulk 
or as security for or in total or partial satisfaction of a money debt. 
(p) "Lessor" means a person who transfers the right to possession and use 
of goods under a lease. Unless the context clearly indicates otherwise, the 
term includes a sublessor. 
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(q) "Lessor's residual interest" means the lessor's interest in the goods 

after expiration, termination or cancellation of the lease contract. 

(r) "Lien" means a charge against or interest in goods to secure payment 

of a debt or performance of an obligation, but the term does not include a 

security interest. 

(s) "Lot" means a parcel or a single article that is the subject matter of a 

separate lease or delivery, whether or not it is sufficient to perform the 

lease contract. 

(t) "Merchant lessee" means a lessee that is a merchant with respect to 

goods of the kind subject to the lease. 

(u) "Present value" means the amount as of a date certain of one (1) or 

more sums payable in the future, discounted to the date certain. The 

discount is determined by the interest rate specified by the parties if the 

rate was not manifestly unreasonable at the time the transaction was 

entered into; otherwise, the discount is determined by a commercially 

reasonable rate that takes into account the facts and circumstances of 

each case at the time the transaction was entered into. 

(v) "Purchase" includes taking by sale, lease, mortgage, security interest, 

pledge, gift or any other voluntary transaction creating an interest in 

goods. 

(w) "Sublease" means a lease of goods the right to possession and use of 

which was acquired by the lessor as a lessee under an existing lease. 

(x) "Supplier" means a person from whom a lessor buys or leases goods to 

be leased under a finance lease. 

(y) "Supply contract" means a contract under which a lessor buys or 

leases goods to be leased. 

(z) "Termination" occurs when either party pursuant to a power created 

by agreement or law puts an end to the lease contract otherwise than for 

default. 

(2) Other definitions applying to this chapter and the sections in which 
they appear are: 

"Accessions." section 28-12-310(1), Idaho Code. 

"Construction mortgage." section 28-12-309(l)(d), Idaho Code. 

"Encumbrance." section 28-12-309(l)(e), Idaho Code. 

"Fixtures." section 28-12-309(l)(a), Idaho Code. 

"Fixture filing." section 28-12-309(l)(b), Idaho Code. 

"Purchase money lease." section 28-12-309(l)(c), Idaho Code. 

(3) The following definitions in other chapters apply to this chapter: 
"Account." section 28-9-102(a)(2), Idaho Code. 
"Between merchants." section 28-2-104(3), Idaho Code. 
"Buyer." section 28-2-103(l)(a), Idaho Code. 
"Chattel paper." section 28-9-102(a)(ll), Idaho Code. 
"Consumer goods." section 28-9-102(a)(23), Idaho Code. 
"Document." section 28-9-102(a)(30), Idaho Code. 
"Entrusting." section 28-2-403(3), Idaho Code. 
"General intangible." section 28-9-102(a)(42), Idaho Code. 
"Good faith." section 28-l-201(b)(20), Idaho Code. 
"Instrument." section 28-9-102(a)(47), Idaho Code. 
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"Merchant." section 28-2-104(1), Idaho Code. 

"Mortgage." section 28-9-102(a)(55), Idaho Code. 

"Pursuant to commitment." section 28-9-102(a)(69), Idaho Code. 

"Receipt." section 28-2-103(l)(c), Idaho Code. 

"Sale." section 28-2-106(1), Idaho Code. 

"Sale on approval." section 28-2-326, Idaho Code. 

"Sale or return." section 28-2-326, Idaho Code. 

"Seller." section 28-2-103(l)(d), Idaho Code. 

(4) In addition, chapter 1, title 28, contains general definitions and 
principles of construction and interpretation applicable throughout this 
chapter. 

History. The 2012 amendment, by ch. 145, updated 

I.C., § 28-12-103, as added by 1993, ch. a reference to section 28-9-102 in subsection 

287, § 1, p. 977; am. 2001, ch. 208, § 20, p. (3), in light of the 2012 amendment of that 

704; am. 2004, ch. 42, § 15, p. 77; am. 2004, section. 

ch. 43, § 36, p. 136; am. 2012, ch. 145, § 21, p. Section 22 of S.L. 2012, ch 145 provided 

381. that the act should take effect on and after 

Compiler's Notes. For this section as ef- July 1 2013. 

fective until July 1, 2013, see the preceding 

section, also numbered § 28-12-103. 

Part 2. Formation and Construction of Lease Contract 

28-12-202. Final written expression — Parol or extrinsic evidence. 

Common Law Rule Superseded. an action or a contract, such as a motor 

Parties and the trial court incorrectly ap- vehicle lease. Posey v. Ford Motor Credit Co., 

plied common law parol evidence principles, 141 Idaho 477, 111 P.3d 162 (Ct. App. 2005). 
rather than the provisions of this section, in 

28-12-207. Course of performance or practical construction. [Re- 
pealed.] 

Compiler's Notes. This section, which 1993, ch. 287, § 1, p. 977, was repealed by S.L. 
comprised I.C., § 28-12-207, as added by 2004, ch. 43, § 37. 

28-12-208. Modification, rescission and waiver. 

Common Law Rule Superseded. tion provides that an agreement modifying a 

Common law rule requiring consideration lease contract needs no consideration to be 

for contract modification, like the common binding. Posey v. Ford Motor Credit Co., 141 

law parol evidence rule, was superseded by Idaho 477, 111 P.3d 162 (Ct. App. 2005). 
the Uniform Commercial Code, and this sec- 

Part 3. Effect of Lease Contract 



28-12-307. Priority of liens arising by attachment or levy on, 
security interests in, and other claims to goods. — (1) Except as 
otherwise provided in section 28-12-306, a creditor of a lessee takes subject 
to the lease contract. 

(2) Except as otherwise provided in subsection (3) of this section and in 
sections 28-12-306 and 28-12-308, a creditor of a lessor takes subject to the 
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lease contract unless the creditor holds a lien that attached to the goods 
before the lease contract became enforceable. 

(3) Except as otherwise provided in sections 28-9-317, 28-9-321 and 
28-9-323, a lessee takes a leasehold interest subject to a security interest 
held by a creditor of the lessor. 

History. Compiler's Notes. This section is set out 

I.C., § 28-12-307, as added by 1993, ch. above to correct a punctuation error appear- 

287, § 1, p. 977; am. 2001, ch. 208, § 22, p. ing at the end of subsection (2) in the bound 

704. volume. 

Part 5. Default 

28-12-501. Default — Procedure. — (1) Whether the lessor or the 
lessee is in default under a lease contract is determined by the lease 
agreement and this chapter. 

(2) If the lessor or the lessee is in default under the lease contract, the 
party seeking enforcement has rights and remedies as provided in this 
chapter and, except as limited by this chapter, as provided in the lease 
agreement. 

(3) If the lessor or the lessee is in default under the lease contract, the 
party seeking enforcement may reduce the party's claim to judgment, or 
otherwise enforce the lease contract by self-help or any available judicial 
procedure or nonjudicial procedure, including administrative proceeding, 
arbitration, or the like, in accordance with the provisions of this chapter. 

(4) Except as otherwise provided in section 28-l-305(a) or this chapter or 
the lease agreement, the rights and remedies referred to in subsections (2) 
and (3) of this section are cumulative. 

(5) If the lease agreement covers both real property and goods, the party 
seeking enforcement may proceed under this part as to the goods, or under 
other applicable law as to both the real property and the goods in accordance 
with that party's rights and remedies in respect of the real property, in 
which case the provisions of this part do not apply. 

History. Compiler's Notes. Section 37 of S.L. 2004, 

I.C., § 28-12-501, as added by 1993, ch. ch. 43 contains a repeal and section 39 of S.L. 

287, § 1, p. 977; am. 2004, ch. 43, § 38, p. 2004, ch. 43 is compiled as § 28-12-518. 

136. 

OFFICIAL COMMENT 

Uniform Statutory Source: Former Sec- obligations between the parties to the lease 

tion 9-501 (now codified as Section 9-601). contract. 

Changes: Substantially revised. 2. Subsection (2) is a version of the first 

Purposes: sentence of Section 9-601(a), revised to reflect 

1. Subsection (1) is new and represents a leasing terminology, 

departure from the Article on Secured Trans- 3. Subsection (3), an expansive version of 

actions (Article 9) as the subsection makes the second sentence of Section 9-601(a), lists 

clear that whether a party to the lease agree- the procedures that may be followed by the 

ment is in default is determined by this Arti- party seeking enforcement; in effect, the 

cle as well as the agreement. Sections 2A-508 scope of the procedures listed in subsection (3) 

and 2A-523. It further departs from Article 9 is consistent with the scope of the procedures 

in recognizing the potential default of either available to the foreclosing secured party, 

party, a function of the bilateral nature of the 4. Subsection (4) establishes that the par- 
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ties' rights and remedies are cumulative. things, states that certain rules, to the extent 

DeKoven, Leases of Equipment: Puritan they give rights to the debtor and impose 

Leasing Company v. August, A Dangerous duties on the secured party, may not be 

Decision, 12 U. San. Fran. L. Rev. 257, 276-80 waived or varied, is not incorporated in this 

(1978). Cumulation, and largely unrestricted Article. Given the significance of freedom of 

selection, of remedies is allowed in further- con tract in the development of the common 

ance of the general policy of the Commercial law as it applies to bai i ments for hire and the 

Code stated in Section 1-305, that remedies lessee>s lack of an ity of red ti there 

be liberally administered to put the aggrieved . g no reagon to . e ^ restraint 

r»orrT7 im o o rrr\r\ri o nncitinn oo it Tr\£± ntnor x 



Cross References: 



party in as good a position as if the other 
party had fully performed. Therefore, cumu- 

lation of, or selection among, remedies is Sections 1-305, 2A-508, 2A-523, Article 9, 

available to the extent necessary to put the especially Sections 9-601 and 9-602. 

aggrieved party in as good a position as it Definitional Cross References: 

would have been in had there been full per- "Goods". Section 2A-103(l)(h). 

formance. However, cumulation of, or selec- "Lease agreement". Section 2A-103(l)(k). 

tion among, remedies is not available to the "Lease contract". Section 2A-103QXZ). 

extent that the cumulation or selection would "Lessee". Section 2A-103(l)(n). 

put the aggrieved party in a better position "Lessor". Section 2A-103(l)(p). 

than it would have been in had there been full "Party". Section l-201(b)(26). 

performance by the other party. "Remedy". Section l-201(b)(32). 

5. Section 9-602, which, among other "Rights". Section l-201(b)(34). 

28-12-514. Waiver of lessee's objections. — (1) In rejecting goods, a 
lessee's failure to state a particular defect that is ascertainable by reason- 
able inspection precludes the lessee from relying on the defect to justify 
rejection or to establish default: 

(a) If, stated seasonably, the lessor or the supplier could have cured it 
(section 28-12-513); or 

(b) Between merchants if the lessor or the supplier after rejection has 
made a request in writing for a full and final written statement of all 
defects on which the lessee proposes to rely. 

(2) A lessee's failure to reserve rights when paying rent or other consid- 
eration against documents precludes recovery of the payment for defects 
apparent in the documents. 

History. Compiler's Notes. Sections 15 and 17 of 

I.C., § 28-12-514, as added by 1993, ch. S.L. 2004, ch. 42 are compiled as §§ 28-12- 
287, § 1, p. 977; am. 2004, ch. 42, § 16, p. 77. 103 and 28-12-526, respectively. 

28-12-518. Cover — Substitute goods. — (1) After a default by a 
lessor under the lease contract of the type described in section 28-12-508(1), 
or, if agreed, after other default by the lessor, the lessee may cover by 
making any purchase or lease of or contract to purchase or lease goods in 
substitution for those due from the lessor. 

(2) Except as otherwise provided with respect to damages liquidated in 
the lease agreement (section 28-12-504) or otherwise determined pursuant 
to agreement of the parties (sections 28-1-302 and 28-12-503), if a lessee's 
cover is by a lease agreement substantially similar to the original lease 
agreement and the new lease agreement is made in good faith and in a 
commercially reasonable manner, the lessee may recover from the lessor as 
damages (i) the present value, as of the date of the commencement of the 
term of the new lease agreement, of the rent under the new lease agreement 
applicable to that period of the new lease term which is comparable to the 
then remaining term of the original lease agreement minus the present 
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value as of the same date of the total rent for the then remaining lease term 
of the original lease agreement, and (ii) any incidental or consequential 
damages, less expenses saved in consequence of the lessor's default. 

(3) If a lessee's cover is by lease agreement that for any reason does not 
qualify for treatment under the provisions of subsection (2) of this section, 
or is by purchase or otherwise, the lessee may recover from the lessor as if 
the lessee had elected not to cover and section 28-12-519 governs. 



History. 

I.C., § 28-12-518, as added by 1993, ch. 
287, § 1, p. 977; am. 2004, ch. 43, § 39, p. 
136. 



Compiler's Notes. Section 38 of S.L. 2004, 
ch. 43 is compiled as § 28-12-501. 



OFFICIAL COMMENT 



Uniform Statutory Source: Section 
2-712. 
Changes: Substantially revised. 
Purposes: 

1. Subsection (1) allows the lessee to take 
action to fix its damages after default by the 
lessor. Such action may consist of the lease of 
goods. The decision to cover is a function of 
commercial judgment, not a statutory man- 
date replete with sanctions for failure to com- 
ply. Cf. Section 9-625. 

2. Subsection (2) states a rule for determin- 
ing the amount of lessee's damages provided 
that there is no agreement to the contrary. 
The lessee's damages will be established us- 
ing the new lease agreement as a measure if 
the following three criteria are met: (i) the 
lessee's cover is by lease agreement, (ii) the 
lease agreement is substantially similar to 
the original lease agreement, and (iii) such 
cover was effected in good faith, and in a 
commercially reasonable manner. Thus, the 
lessee will be entitled to recover from the 
lessor the present value, as of the date of 
commencement of the term of the new lease 
agreement, of the rent under the new lease 
agreement applicable to that period which is 
comparable to the then remaining term of the 
original lease agreement less the present 
value of the rent reserved for the remaining 
term under the original lease, together with 
incidental or consequential damages less ex- 
penses saved in consequence of the lessor's 
default. Consequential damages may include 
loss suffered by the lessee because of depriva- 
tion of the use of the goods during the period 
between the default and the acquisition of the 
goods under the new lease agreement. If the 
lessee's cover does not satisfy the the criteria 
of subsection (2), Section 2A-519 governs. 

3. Two of the three criteria to be met by the 
lessee are familiar, but the concept of the new 
lease agreement being substantially similar 
to the original lease agreement is not. Given 
the many variables facing a party who in- 
tends to lease goods and the rapidity of 



change in the market place, the policy deci- 
sion was made not to draft with specificity. It 
was thought unwise to seek to establish cer- 
tainty at the cost of fairness. Thus, the deci- 
sion of whether the new lease agreement is 
substantially similar to the original will be 
determined case by case. 

4. While the section does not draw a bright 
line, it is possible to describe some of the 
factors that should be considered in finding 
that a new lease agreement is substantially 
similar to the original. First, the goods subject 
to the new lease agreement should be exam- 
ined. For example, in a lease of computer 
equipment the new lease might be for more 
modern equipment. However, it may be that 
at the time of the lessor's breach it was not 
possible to obtain the same type of goods in 
the market place. Because the lessee's remedy 
under Section 2A-519 is intended to place the 
lessee in essentially the same position as if he 
had covered, if goods similar to those to have 
been delivered under the original lease are 
not available, then the computer equipment 
in this hypothetical should qualify as a com- 
mercially reasonable substitute. See Section 
2-712(1). 

5. Second, the various elements of the new 
lease agreement should also be examined. 
Those elements include the presence or ab- 
sence of options to purchase or release; the 
lessor's representations, warranties and cov- 
enants to the lessee, as well as those to be 
provided by the lessee to the lessor; and the 
services, if any, to be provided by the lessor or 
by the lessee. All of these factors allocate cost 
and risk between the lessor and the lessee 
and thus affect the amount of rent to be paid. 
If the differences between the original lease 
and the new lease can be easily valued, it 
would be appropriate for a court to adjust the 
difference in rental to take account of the 
difference between the two leases, find that 
the new lease is substantially similar to the 
old lease, and award cover damages under 
this section. If, for example, the new lease 
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requires the lessor to insure the goods in the 
hands of the lessee, while the original lease 
required the lessee to insure, the usual cost of 
such insurance could be deducted from the 
rent due under the new lease before deter- 
mining the difference in rental between the 
two leases. 

6. Having examined the goods and the 
agreement, the test to be applied is whether, 
in light of these comparisons, the new lease 
agreement is substantially similar to the orig- 
inal lease agreement. These findings should 
not be made with scientific precision, as they 
are a function of economics, nor should they 
be made independently with respect to the 
goods and each element of the agreement, as 
it is important that a sense of commercial 
judgment pervade the finding. To establish 
the new lease as a proper measure of damage 
under subsection (2), these factors, taken as a 
whole, must result in a finding that the new 
lease agreement is substantially similar to 
the original. 

7. A new lease can be substantially similar 
to the original lease even though its term 
extends beyond the remaining term of the 
original lease, so long as both (a) the lease 
terms are commercially comparable (e.g., it is 
highly unlikely that a one-month rental and a 
five-year lease would reflect similar commer- 
cial realities), and (b) the court can fairly 
apportion a part of the rental payments under 
the new lease to that part of the term of the 
new lease which is comparable to the remain- 



ing lease term under the original lease. Also, 
the lease term of the new lease may be com- 
parable to the term of the original lease even 
though the beginning and ending dates of the 
two leases are not the same. For example, a 
two-month lease of agricultural equipment 
for the months of August and September may 
be comparable to a two-month lease running 
from the 15th of August to the 15th of October 
if in the particular location two-month leases 
beginning on August 15th are basically inter- 
changeable with two-month leases beginning 
August 1st. Similarly, the term of a one-year 
truck lease beginning on the 15th of January 
may be comparable to the term of a one-year 
truck lease beginning January 2d. If the lease 
terms are found to be comparable, the court 
may base cover damages on the entire differ- 
ence between the costs under the two leases. 

Cross References: 

Sections 2-712(1), 2A-519 and 9-625. 

Definitional Cross References: 

"Agreement". Section l-201(b)(3). 

"Contract". Section l-201(b)(12). 

"Good faith". Section l-201(b)(20). 

"Goods". Section 2A-103(l)(h). 

"Lease". Section 2A-103(l)(j). 

"Lease agreement". Section 2A-103(l)(k). 

"Lease contract". Section 2A-103(1)(Z). 

"Lessee". Section 2A-103(l)(n). 

"Lessor". Section 2A-103(l)(p). 

"Party". Section l-201(b)(26). 

"Present value". Section 2A-103(b)(28). 

"Purchase". Section 2A-103(l)(v). 



28-12-519. Lessee's damages for nondelivery, repudiation, de- 
fault, and breach of warranty in regard to accepted goods. — 

(1) Except as otherwise provided with respect to damages liquidated in the 
lease agreement (section 28-12-504) or otherwise determined pursuant to 
agreement of the parties (sections 28-1-302 and 28-12-503), if a lessee elects 
not to cover or a lessee elects to cover and the cover is by lease agreement 
that for any reason does not qualify for treatment under section 28-12- 
518(2), or is by purchase or otherwise, the measure of damages for 
nondelivery or repudiation by the lessor or for rejection or revocation of 
acceptance by the lessee is the present value, as of the date of the default, 
of the then market rent minus the present value as of the same date of the 
original rent, computed for the remaining lease term of the original lease 
agreement, together with incidental and consequential damages, less ex- 
penses saved in consequence of the lessor's default. 

(2) Market rent is to be determined as of the place for tender or, in cases 
of rejection after arrival or revocation of acceptance, as of the place of 
arrival. 

(3) Except as otherwise agreed, if the lessee has accepted goods and given 
notification (section 28-12-516(3)), the measure of damages for nonconform- 
ing tender or delivery or other default by a lessor is the loss resulting in the 
ordinary course of events from the lessor's default as determined in any 
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manner that is reasonable together with incidental and consequential 
damages, less expenses saved in consequence of the lessor's default. 

(4) Except as otherwise agreed, the measure of damages for breach of 
warranty is the present value at the time and place of acceptance of the 
difference between the value of the use of the goods accepted and the value 
if they had been as warranted for the lease term, unless special circum- 
stances show proximate damages of a different amount, together with 
incidental and consequential damages, less expenses saved in consequence 
of the lessor's default or breach of warranty. 



History. 

I.C., § 28-12-519, as added by 1993, ch. 
287, § 1, p. 977; am. 2004, ch. 43, § 40, p. 
136. 



Compiler's Notes. Section 41 of S.L. 2004, 
ch. 43 is compiled as § 28-12-527. 



OFFICIAL COMMENT 



Uniform Statutory Source: Sections 
2-713 and 2-714. 
Changes: Substantially revised. 
Purposes: 

1. Subsection (1), a revised version of the 
provisions of Section 2-713(1), states the basic 
rule governing the measure of lessee's dam- 
ages for non-delivery or repudiation by the 
lessor or for rightful rejection or revocation of 
acceptance by the lessee. This measure will 
apply, absent agreement to the contrary, if the 
lessee does not cover or if the cover does not 
qualify under Section 2A-518. There is no 
sanction for cover that does not qualify. 

2. The measure of damage is the present 
value, as of the date of default, of the market 
rent for the remaining term of the lease less 
the present value of the original rent for the 
remaining term of the lease, plus incidental 
and consequential damages less expenses 
saved in consequence of the default. Note that 
the reference in Section 2A-519Q) is to the 
date of default not to the date of an event of 
default. An event of default under a lease 
agreement becomes a default under a lease 
agreement only after the expiration of any 
relevant period of grace and compliance with 
any notice requirements under this Article 
and the lease agreement. American Bar Foun- 
dation, Commentaries on Indentures, § 5-1, 
at 216-217 (1971). Section 2A-501U). This 
conclusion is also a function of whether, as a 
matter of fact or law, the event of default has 
been waived, suspended or cured. Sections 
2A- 103(4) and 1-103. 

3. Subsection (2), a revised version of the 
provisions of Section 2-713(2), states the rule 
with respect to determining market rent. 



4. Subsection (3), a revised version of the 
provisions of Section 2-714(1) and (3), states 
the measure of damages where goods have 
been accepted and acceptance is not revoked. 
The subsection applies both to defaults which 
occur at the inception of the lease and to 
defaults which occur subsequently, such as 
failure to comply with an obligation to main- 
tain the leased goods. The measure in essence 
is the loss, in the ordinary course of events, 
flowing from the default. 

5. Subsection (4), a revised version of the 
provisions of Section 2-714(2), states the mea- 
sure of damages for breach of warranty. The 
measure in essence is the present value of the 
difference between the value of the goods 
accepted and of the goods if they had been as 
warranted. 

6. Subsections (1), (3) and (4) specifically 
state that the parties may by contract vary 
the damages rules stated in those subsec- 
tions. 

Cross References: 

Sections 2-713(1), 2-713(2), 2-714 and Sec- 
tion 2A-518. 
Definitional Cross References: 
"Conforming". Section 2A-103(l)(d). 
"Delivery". Section l-201(b)(15). 
"Goods". Section 2A-103(l)(h). 
"Lease". Section 2A-103(l)(j). 
"Lease agreement". Section 2A-103(l)(k). 
"Lessee". Section 2A-103(l)(n). 
"Lessor". Section 2A-103(l)(p). 
"Notification". Section 1-202. 
"Present value". Section l-201(b)(28). 
"Value". Section 1-204. 



28-12-526. Lessor's stoppage of delivery in transit or otherwise. 

— (1) A lessor may stop delivery of goods in the possession of a carrier or 
other bailee if the lessor discovers the lessee to be insolvent and may stop 
delivery of carload, truckload, planeload or larger shipments of express or 
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freight if the lessee repudiates or fails to make a payment due before 
delivery, whether for rent, security or otherwise under the lease contract, or 
for any other reason the lessor has a right to withhold or take possession of 
the goods. 

(2) In pursuing its remedies under the provisions of subsection (1) of this 
section, the lessor may stop delivery until: 

(a) Receipt of the goods by the lessee; 

(b) Acknowledgment to the lessee by any bailee of the goods, except a 
carrier, that the bailee holds the goods for the lessee; or 

(c) Such an acknowledgment to the lessee by a carrier via reshipment or 
as a warehouse. 

(3)(a) To stop delivery, a lessor shall so notify as to enable the bailee by 
reasonable diligence to prevent delivery of the goods. 

(b) After notification, the bailee shall hold and deliver the goods accord- 
ing to the directions of the lessor, but the lessor is liable to the bailee for 
any ensuing charges or damages. 

(c) A carrier who has issued a nonnegotiable bill of lading is not obliged to 
obey a notification to stop received from a person other than the consignor. 

History. Compiler's Notes. Sections 16 and 18 of 

I.C., § 28-12-526, as added by 1993, ch. S.L. 2004, ch. 42 are compiled as §§ 28-12- 
287, § 1, p. 977; am. 2004, ch. 42, § 17, p. 77. 514 and 28-4-104, respectively. 

28-12-527. Lessor's rights to dispose of goods. — (1) After a default 
by a lessee under the lease contract of the type described in section 
28-12-523(1) or 28-12-523(3)(a) or after the lessor refuses to deliver or takes 
possession of goods (section 28-12-525 or 28-12-526), or, if agreed, after other 
default by a lessee, the lessor may dispose of the goods concerned or the 
undelivered balance thereof by lease, sale or otherwise. 

(2) Except as otherwise provided with respect to damages liquidated in 
the lease agreement (section 28-12-504) or otherwise determined pursuant 
to agreement of the parties (sections 28-1-302 and 28-12-503), if the 
disposition is by lease agreement substantially similar to the original lease 
agreement and the new lease agreement is made in good faith and in a 
commercially reasonable manner, the lessor may recover from the lessee as 
damages (i) accrued and unpaid rent as of the date of the commencement of 
the term of the new lease agreement, (ii) the present value, as of the same 
date, of the total rent for the then remaining lease term of the original lease 
agreement minus the present value, as of the same date, of the rent under 
the new lease agreement applicable to that period of the new lease term 
which is comparable to the then remaining term of the original lease 
agreement, and (iii) any incidental damages allowed under section 28-12- 
530, less expenses saved in consequence of the lessee's default. 

(3) If the lessor's disposition is by lease agreement that for any reason 
does not qualify for treatment under the provisions of subsection (2) of this 
section, or is by sale or otherwise, the lessor may recover from the lessee as 
if the lessor had elected not to dispose of the goods and section 28-12-528 
governs. 

(4) A subsequent buyer or lessee who buys or leases from the lessor in 
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good faith for value as a result of a disposition under the provisions of this 
section takes the goods free of the original lease contract and any rights of 
the original lessee even though the lessor fails to comply with one or more 
of the requirements of this chapter. 

(5) The lessor is not accountable to the lessee for any profit made on any 
disposition. A lessee who has rightfully rejected or justifiably revoked 
acceptance shall account to the lessor for any excess over the amount of the 
lessee's security interest (section 28-12-508(5)). 



History. 

I.C., § 28-12-527, as added by 1993, ch. 
287, § 1, p. 977; am. 2004, ch. 43, § 41, p. 
136. 



Compiler's Notes. Section 40 of S.L. 2004, 
ch. 43 is compiled as § 28-12-519. 



OFFICIAL COMMENT 



Uniform Statutory Source: Section 

2-706(1), (5) and (6). 

Changes: Substantially revised. 
Purposes: 

1. Subsection (1), a revised version of the 
first sentence of subsection 2-706(1), allows 
the lessor the right to dispose of goods after a 
statutory or other material default by the 
lessee (even if the goods remain in the lessee's 
possession — Section 2A-525(2)), after the 
lessor refuses to deliver or takes possession of 
the goods, or, if agreed, after other contractual 
default. The lessor's decision to exercise this 
right is a function of a commercial judgment, 
not a statutory mandate replete with sanc- 
tions for failure to comply. Cf. Section 9-625. 
As the owner of the goods, in the case of a 
lessor, or as the prime lessee of the goods, in 
the case of a sublessor, compulsory disposition 
of the goods is inconsistent with the nature of 
the interest held by the lessor or the sublessor 
and is not necessary because the interest held 
by the lessee or the sublessee is not protected 
by a right of redemption under the common 
law or this Article. Subsection 2A-527(5). 

2. The rule for determining the measure of 
damages recoverable by the lessor against the 
lessee is a function of several variables. If the 
lessor has elected to effect disposition under 
subsection (1) and such disposition is by lease 
that qualifies under subsection (2), the mea- 
sure of damages set forth in subsection (2) 
will apply, absent agreement to the contrary. 
Sections 2A-504, 2A-103(4) and 1-302. 

3. The lessor's damages will be established 
using the new lease agreement as a measure 
if the following three criteria are satisfied: (i) 
the lessor disposed of the goods by lease, (ii) 
the lease agreement is substantially similar 
to the original lease agreement, and (iii) such 
disposition was in good faith, and in a com- 
mercially reasonable manner. Thus, the les- 
sor will be entitled to recover from the lessee 
the accrued and unpaid rent as of the date of 



commencement of the term of the new lease, 
and the present value, as of the same date of 
the rent under the original lease for the then 
remaining term less the present value as of 
the same date of the rent under the new lease 
agreement applicable to the period of the new 
lease comparable to the remaining term un- 
der the original lease, together with inciden- 
tal damages less expenses saved in conse- 
quence of the lessee's default. If the lessor's 
disposition does not satisfy the criteria of 
subsection (2), the lessor may calculate its 
claim against the lessee pursuant to Section 
2A-528. Section 2A-523(l)(e). 

4. Two of the three criteria to be met by the 
lessor are familiar, but the concept of the new 
lease agreement that is substantially similar 
to the original lease agreement is not. Given 
the many variables facing a party who in- 
tends to lease goods and the rapidity of 
change in the market place, the policy deci- 
sion was made not to draft with specificity. It 
was thought unwise to seek to establish cer- 
tainty at the cost of fairness. The decision of 
whether the new lease agreement is substan- 
tially similar to the original will be deter- 
mined case by case. 

5. While the section does not draw a bright 
line, it is possible to describe some of the 
factors that should be considered in a finding 
that a new lease agreement is substantially 
similar to the original. The various elements 
of the new lease agreement should be exam- 
ined. Those elements include the options to 
purchase or release; the lessor's representa- 
tions, warranties and covenants to the lessee 
as well as those to be provided by the lessee to 
the lessor; and the services, if any, to be 
provided by the lessor or by the lessee. All of 
these factors allocate cost and risk between 
the lessor and the lessee and thus affect the 
amount of rent to be paid. These findings 
should not be made with scientific precision, 
as they are a function of economics, nor 
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should they be made independently, as it is 
important that a sense of commercial judg- 
ment pervade the finding. See Section 2A- 
507(2). To establish the new lease as a proper 
measure of damage under subsection (2), 
these various factors, taken as a whole, must 
result in a finding that the new lease agree- 
ment is substantially similar to the original. 
If the differences between the original lease 
and the new lease can be easily valued, it 
would be appropriate for a court to find that 
the new lease is substantially similar to the 
old lease, adjust the difference in the rent 
between the two leases to take account of the 
differences, and award damages under this 
section. If, for example, the new lease re- 
quires the lessor to insure the goods in the 
hands of the lessee, while the original lease 
required the lessee to insure, the usual cost of 
such insurance could be deducted from rent 
due under the new lease before the difference 
in rental between the two leases is deter- 
mined. 

6. The following hypothetical illustrates the 
difficulty of providing a bright line. Assume 
that A buys a jumbo tractor for $1 million and 
then leases the tractor to B for a term of 36 
months. The tractor is delivered to and is 
accepted by B on May 1. On June 1 B fails to 
pay the monthly rent to A. B returns the 
tractor to A, who immediately releases the 
tractor to C for a term identical to the term 
remaining under the lease between A and B. 
All terms and conditions under the lease 
between A and C are identical to those under 
the original lease between A and B, except 
that C does not provide any property damage 
or other insurance coverage, and B agreed to 
provide complete coverage. Coverage is ex- 
pensive and difficult to obtain. It is a question 
of fact whether it is so difficult to adjust the 
recovery to take account of the difference 
between the two leases as to insurance that 
the second lease is not substantially similar to 
the original. 

7. A new lease can be substantially similar 
to the original lease even though its term 
extends beyond the remaining term of the 
original lease, so long as both (a) the lease 
terms are commercially comparable (e.g., it is 
highly unlikely that a one-month rental and a 
five-year lease would reflect similar realities), 
and (b) the court can fairly apportion a part of 
the rental payments under the new lease to 
that part of the term of the new lease which is 
comparable to the remaining lease term un- 
der the original lease. Also, the lease term of 
the new lease may be comparable to the 



remaining term of the original lease even 
though the beginning and ending dates of the 
two leases are not the same. For example, a 
two-month lease of agricultural equipment 
for the months of August and September may 
be comparable to a two-month lease running 
from the 15th of August to the 15th of October 
if in the particular location two-month leases 
beginning on August 15th are basically inter- 
changeable with two-month leases beginning 
August 1st. Similarly, the term of a one-year 
truck lease beginning on the 15th of January 
may be comparable to the term of a one-year 
truck lease beginning January 2nd. If the 
lease terms are found to be comparable, the 
court may base cover damages on the entire 
difference between the costs under the two 
leases. 

8. Subsection (3), which is new, provides 
that if the lessor's disposition is by lease that 
does not qualify under subsection (2), or is by 
sale or otherwise, Section 2A-528 governs. 

9. Subsection (4), a revised version of sub- 
section 2-706(5), applies to protect a subse- 
quent buyer or lessee who buys or leases from 
the lessor in good faith and for value, pursu- 
ant to disposition under this section. Note 
that by its terms, the rule in subsection 2A- 
304(1), which provides that the subsequent 
lessee takes subject to the original lease con- 
tract, is controlled by the rule stated in this 
subsection. 

10. Subsection (5), a revised version of sub- 
section 2-706(6), provides that the lessor is 
not accountable to the lessee for any profit 
made by the lessor on a disposition. This rule 
follows from the fundamental premise of the 
bailment for hire that the lessee under a lease 
of good has no equity of redemption to protect. 

Cross References: 

Sections 1-302, 2-706(1), 2-706(5), 2-706(6), 
2A-103(4), 2A-304U), 2A-504, 2A-507(2), 2A- 
523(l)(e), 2A-525(2), 2A-517(5), 2A-528 and 
9-625. 

Definitional Cross References: 

"Buyer" and "Buying". Section 2-103(l)(a). 

"Delivery". Section l-201(b)(15). 

"Good faith". Section l-201(b)(20). 

"Goods". Section 2A-103(l)(h). 

"Lease". Section 2A-103(l)(j). 

"Lease contract". Section 2A-103(1)(Z). 

"Lessee". Section 2A-103(l)(n). 

"Lessor". Section 2A-103(l)(p). 

"Present value". Section l-201(b)(28). 

"Rights". Section l-201(b)(34). 

"Sale". Section 2-106(1). 

"Security interest". Section l-201(b)(35) 
and 1-203. 

"Value". Section 1-204. 



28-12-528. Lessor's damages for nonacceptance, failure to pay, 
repudiation, or other default. — (1) Except as otherwise provided with 
respect to damages liquidated in the lease agreement (section 28-12-504) or 
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otherwise determined pursuant to agreement of the parties (sections 28-1- 
302 and 28-12-503), if a lessor elects to retain the goods or a lessor elects to 
dispose of the goods and the disposition is by lease agreement that for any 
reason does not qualify for treatment under section 28-12-527(2), or is by 
sale or otherwise, the lessor may recover from the lessee as damages for a 
default of the type described in section 28-12-523(1) or 28-12-523(3)(a), or, if 
agreed, for other default of the lessee, (i) accrued and unpaid rent as of the 
date of default if the lessee has never taken possession of the goods, or, if the 
lessee has taken possession of the goods, as of the date the lessor repossesses 
the goods or an earlier date on which the lessee makes a tender of the goods 
to the lessor, (ii) the present value as of the date determined under clause (i) 
of this subsection, of the total rent for the then remaining lease term of the 
original lease agreement minus the present value as of the same date of the 
market rent at the place where the goods are located computed for the same 
lease term, and (hi) any incidental damages allowed under section 28-12- 
530, less expenses saved in consequence of the lessee's default. 

(2) If the measure of damages provided in subsection (1) of this section is 
inadequate to put a lessor in as good a position as performance would have, 
the measure of damages is the present value of the profit, including 
reasonable overhead, the lessor would have made from full performance by 
the lessee, together with any incidental damages allowed under section 
28-12-530, due allowance for costs reasonably incurred and due credit for 
payments or proceeds of disposition. 

History. Compiler's Notes. Section 43 of S.L. 2004, 

I.C., § 28-12-528, as added by 1993, ch. ch. 43 is compiled as § 28-50-103. 

287, § 1, p. 977; am. 2004, ch. 43, § 42, p. 

136. 

OFFICIAL COMMENT 

Uniform Statutory Source: Section of the goods, the measure of damage is the 

2-708. accrued and unpaid rent as of the date of 

Changes: Substantially revised. default together with the present value, as of 

Purposes: the date of default, of the original rent for the 

1. Subsection (1), a substantially revised remaining term of the lease less the present 
version of Section 2-708(1), states the basic value as of the same date of market rent, and 
rule governing the measure of lessor's dam- incidental damages, less expenses saved in 
ages for a default described in Section 2A- consequence of the default. Note that the 
523(1) or (3)(a), and, if agreed, for a contrac- reference in Section 2A-528(l)(i) and (ii) is to 
tual default. This measure will apply if the the date of default not to the date of an event 
lessor elects to retain the goods (whether of default. An event of default under a lease 
undelivered, returned by the lessee, or repos- agreement becomes a default under a lease 
sessed by the lessor after acceptance and agreement only after the expiration of any 
default by the lessee) or if the lessor's dispo- relevant period of grace and compliance with 
sition does not qualify under subsection 2A- any notice requirements under this Article 
527(2). Section 2A-527(3). Note that under and the lease agreement. American Bar Foun- 
some of these conditions, the lessor may re- dation, Commentaries on Indentures, § 5-1, at 
cover damages from the lessee pursuant to 216-217 (1971). Section 2A-50K1). This con- 
the rule set forth in Section 2A-529. There is elusion is also a function of whether, as a 
no sanction for disposition that does not qual- matter of fact or law, the event of default has 
ify under subsection 2A-527(2). Application of . been waived, suspended or cured. Sections 
the rule set forth in this section is subject to 2A-103(4) and 1-103. If the lessee has taken 
agreement to the contrary. Sections 2A-504, possession of the goods, the measure of dam- 
2A-103(4) and 1-302. ages is the accrued and unpaid rent as of the 

2. If the lessee has never taken possession earlier of the time the lessor repossesses the 
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goods or the time the lessee tenders the goods 
to the lessor plus the difference between the 
present value, as of the same time, of the rent 
under the lease for the remaining lease term 
and the present value, as of the same time, of 
the market rent. 

3. Market rent will be computed pursuant 
to Section 2A-507. 

4. Subsection (2), a somewhat revised ver- 
sion of the provisions of subsection 2-708(2), 
states a measure of damages which applies if 
the measure of damages in subsection (1) is 
inadequate to put the lessor in as good a 
position as performance would have. The 
measure of damage is the lessor's profit, in- 
cluding overhead, together with incidental 
damages, with allowance for costs reasonably 
incurred and credit for payments or proceeds 
of disposition. In determining the amount of 
due credit with respect to proceeds of disposi- 
tion a proper value should be attributed to the 
lessor's residual interest in the goods. Sec- 
tions 2A-103(l)(q) and 2A-507(4). 

5. In calculating profit, a court should in- 
clude any expected appreciation of the goods, 
e.g. the foal of a leased brood mare. Because 



this subsection is intended to give the lessor 
the benefit of the bargain, a court should 
consider any reasonable benefit or profit ex- 
pected by the lessor from the performance of 
the lease agreement. See Honeywell, Inc. v. 
Lithonia Lighting, Inc., 317 F. Supp. 406, 413 
(N.D. Ga. 1970); Locks v. Wade, 36 N.J. Super. 
128, 131, 114 A.2d 875, 877 (Super. Ct. App. 
Div. 1955). Further, in calculating profit the 
concept of present value must be given effect. 
Taylor v. Commercial Credit Equip. Corp., 
170 Ga. App. 322, 316 S.E.2d 788 (Ct. App. 
1984). See generally Section 2A-103(l)(u). 

Cross References: 

Sections 1-302, 2-708, 2A-103(l)(u), 2A- 
402, 2A-504, 2A-507, 2A-527(2) and 2A-529. 

Definitional Cross References: 

"Agreement". Section 1-201(3). 

"Goods". Section 2A-103(l)(h). 

"Lease". Section 2A-103(l)(j). 

"Lease agreement". Section 2A-103(l)(k). 

"Lessee". Section 2A-103(l)(n). 

"Lessor". Section 2A-103(l)(p). 

"Party". Section l-201(b)(26). 

"Present value". Section l-201(b)(28). 

"Sale". Section 2-106(1). 



